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Editor’s Welcome

Dear Readers,

It is my pleasure to present the second issue of Volume 5 of the 
Legislation & Policy Brief. This issue takes a close look at comparative 
climate change litigation, government contracting methods, executive 
compensation, and agency nonacquiescence. The Brief is pleased to 
publish these thought-provoking and timely articles. We are delighted 
that these authors are adding to the public debate, and we invite our 
readers to examine the issues and the authors’ ideas critically.

In a continuing commitment to develop a current narrative and to 
foster debate we invite our print readers to follow us online through 
the blog, which can be found at http://legislationandpolicy.com, and 
through the website, which can be found at http://digitalcommons.wcl.
american.edu/lpb/.

This spring we co-hosted a dynamic symposium with the Criminal 
Law Brief entitled: “Fourth Amendment in the Modern Age: Dog Sniffs, 
Stop and Frisks.” Thank you to our two insightful panels of speakers for 
their contributions. Information about this symposium and upcoming 
events is available on our website and our blog. Please join us in the fall 
for our next symposium!

Finally, I want to thank the authors for their diligence and hard 
work. It has been a pleasure working with each of you. Many thanks 
to the entire Legislation & Policy Brief team for their dedication, 
professionalism, and perseverance.

Very truly yours,

Nicole Winters-Brown  
Editor-in-Chief
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140 Two Steps Forward, and One Step Back

Introduction

“If we can prevent the government from wasting the labors of the 
people, under the pretence [sic] of taking care of them, they must become 
happy.”1 In 1802, Thomas Jefferson was fixated on an issue that still 
preoccupies the United States 210 years later: government waste.2 One 
prominent area of government spending, particularly since the passage 

* J.D. Candidate, 2014, American University Washington College of Law; B.A., Northwestern 
University, 2010. I would like to first and foremost thank the Legislation & Policy Brief for this 
tremendous honor and for all of their help. I would also like to thank the American University 
Business Law Review, which guided me through the writing process. This piece would not have 
been possible without the expertise and encouragement of Professor William Carroll. Finally, I 
want to thank John S. Kamis, Jr., who introduced me to the wonderful world of legislation and the 
contracting ugly-duckling issue that is Design-Build.
1 4 The Writings of Thomas Jefferson: Being His Autobiography, Correspondence, Reports, 
Messages, Addresses, and Other Writings, Official and Private 452–53 (H.A. Washington ed., 
1853).
2 See Chris Stirewalt, Romney, Republicans Hammer Government Waste in Appeal to Middle Class 
Voters, FoxNews.com (Apr. 17, 2012), http://www.foxnews.com/politics/2012/04/17/romney-
republicans-hammer-government-waste-in-appeal-to-middle-class-voters/ (polling by FOX 
News showed that fifty-three percent of voters said their tax dollars are not being spent carefully 
compared to five years ago).
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of the American Recovery and Reinvestment Act of 2009, is highway 
financing.3 Large projects, like interstate highway construction, feature 
many moving pieces. Consequently, these projects contain many 
opportunities for inefficiencies that lead to waste.4 

One potential area for waste within transportation construction 
projects is in the initial procurement.5 The traditional method of 
procurement for transportation projects, known as “Design-Bid-
Build,” requires two separate phases: an award for design and an 
award for construction.6 As the inefficiencies of the Design-Bid-Build 
process have come to light, alternative processes have emerged.7 One 
such alternative method is “Design-Build.”8 Design-Build, unlike 
Design-Bid-Build, combines the bidding processes for the design and 
construction phases and packages the entire project into one contract 
that is let once.9 In doing so, Design-Build removes many of the 
inefficiencies of the traditional Design-Bid-Build process.10 

Recognizing the inefficiencies of the predominant Design-Bid-Build 
process, Congress endorsed “innovative project delivery methods” 
such as Design-Build when it passed the Moving Ahead for Progress in 
the 21st Century Act (MAP-21 Act) in 2012.11 However, states have not 
3 See Pub. L. 111-5, Title XII, 123 Stat. 115, 203–26 (2009) (budgeting $1.5 billion for work on 
surface transportation).
4 Cf. 23 C.F.R. pt. 635 (2012) (laying out a variety of procedures related to the contracting process 
such as “Tied bids,” “Advertising for Bids and Proposals,” and “Changes and extra work”). 
5 See Office of Federal Procurement Policy, Office of Management and Budget, http://www.
whitehouse.gov/omb/procurement_default (last visited Apr. 2, 2013) (stating that the federal 
government must eliminate waste related to contract actions). 
6 See 23 C.F.R. § 636.103 (“Design-bid-build means the traditional project delivery method where 
design and construction are sequential steps in the project development process.”). 
7 See David R. Dibner, Construction Management and Design-Build: An Owner’s Experience in 
the Public Sector, 46 Law & Contemp. Probs., no. 1, 1983, at 137–44 (announcing “Construction 
Management” and “Design-Build” as alternative methods of procurement); see also Mark L. 
McAlpine, Will Design-Build Contracting Really Solve All of the Problems?, 76 Mich. B.J. 552, 554 
(1997) (dissecting the waste of Design-Bid-Build by examining the number of lawsuits arising 
from misunderstandings between contractors and engineers). 
8 See Zane Satterfield, Design-Build, Nat’l Envtl. Services Center: Tech Brief, no.2, 2009, 
at 1, available at http://www.nesc.wvu.edu/pdf/dw/publications/ontap/2009_tb/designbuild_
DWFSOM137.pdf (explaining that Design-Build incorporates the designer and builder, whereas 
Design-Bid-Build does not). 
9 See McAlpine, supra note 7, at 552–54 (reiterating how the owner bids out both the design and 
construction phases of the project as one piece to one Design-Build contractor).
10 See Hearing on the U.S. Department of Veterans Affairs Budget Request for Fiscal Year 2013 Before the 
H. Comm. On Veterans’ Affairs, 112th Cong. 1–4 (2012) [hereinafter Hearing on the U.S. Department 
of Veterans Affairs Budget] (statement of Tom Hardiman, Executive Director, Modular Building 
Institute), available at http://veterans.house.gov/submission-for-the-record/modular-building-
institute (comparing the two methods with each other and testifying that Design-Build saves time 
and money, and improves communication between stakeholders).
11 See Moving Ahead for Progress in the 21st Century Act, Pub. L. No. 112-141, § 1304(b), 126 Stat. 
405, 532–33 (2012) [hereinafter MAP-21 Act] (codified at 23 U.S.C. § 120(c)(3) (2012)) (providing one 
hundred percent federal funding for projects using innovative contracting methods like Design-
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142 Two Steps Forward, and One Step Back

uniformly embraced the method,12 and others have not incorporated it 
into their procurement statutes at all.13 As a result, there are differing 
approaches throughout the United States for how to use project delivery 
methods to reduce procurement waste in highway projects.14

This article will evaluate the current status of Design-Build in 
America by examining the effectiveness of section 1304 of the MAP-
21 Act when applied to the existing statutory framework of states. In 
doing so, this article seeks to establish Design-Build as an effective 
solution to the problems of Design-Bid-Build, and will offer possible 
solutions for how states can take advantage of Design-Build and in the 
process, reduce government waste. 

Part II compares Design-Build as a method of procurement to 
Design-Bid-Build, as well as provides background on section 1304 of 
the MAP-21 Act, and explains the current status of Design-Build in the 
states. Part III analyzes the effectiveness of section 1304 by applying 
a hypothetical request for bids on a contract (i.e. a letting) to the 
Design-Build statutes of three different states.15 This Part analyzes the 
economic benefits each state realizes or forfeits based on its ability to 
use Design-Build for the hypothetical letting. Part IV provides two 
recommendations for how to solve the issues raised by the results in 
Part III. Finally, in conclusion, it is suggested that the waste associated 
with highway projects is avoidable through a combination of creativity 
and the willingness of a state to statutorily sanction alternative methods, 
such as Design-Build.

I. Transportation Procurement: Two Stages Versus One, and 
What Congress Has to Say About it

In June 2012, Congress passed the MAP-21 Act, which includes a 
provision that incentivizes states to use innovative bidding processes, 

Build); see also S. Rep. No. 112-79, at 82 (2011) (praising the use of Design-Build for federal facility 
construction projects, while also citing a study showing empirical evidence of its benefits). 
12 Compare Alaska Stat. Ann. § 36.30.200(c) (West 2010) (providing the commissioner of 
transportation with the discretion to use Design-Build when she determines it would be 
advantageous to the state), with 30 Ill. Comp. Stat. Ann. 500 / 20-5 (West 2009) (requiring the use 
of Design-Bid-Build for transportation construction projects).
13 See, e.g., Iowa Code Ann. § 29A.57(3)(e) (West Supp. 2012) (allowing the state armory board to 
use Design-Build for projects to be funded entirely by federal money and for facilities solely used 
by the national guard).
14 Compare 10 U.S.C. § 2305a (2006 & Supp. V 2011) (authorizing Design-Build for defense 
agencies), and Va. Code Ann. § 33.1-12(2)(b) (Supp. 2012) (authorizing Design-Build for 
transportation projects), with Fla. Stat. Ann. § 337.025(1) (West Supp. 2012) (authorizing Design-
Build for transportation projects but with an annual funding cap), and 30 Ill. Comp. Stat. Ann. 
500 / 20-5 (requiring the use of Design-Bid-Build for transportation projects).
15 See 23 U.S.C. § 112(a) (defining a letting as a request for submission of bids through an 
advertisement). 
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such as Design-Build, for highway projects.16 MAP-21 Act not only 
incentivizes the use of Design-Build, but also articulates what states 
must do to qualify for federal funding.17 Despite this federal statute 
promoting Design-Build, states have different statutory requirements, 
incentives, and allowances for highway construction projects.18 This 
is due in part to the relative advantages and disadvantages of both 
Design-Bid-Build and Design-Build. State Design-Build statutes are 
better examined by separating states into three authorization categories: 
broad, moderate, and minimal, which are exemplified by Virginia, 
Florida, and Illinois, respectively.19 Using a hypothetical letting for a 
highway construction project, it is possible to study the effects of the 
states’ dissimilar Design-Build laws.

A. The Traditional Procurement Method: Design-Bid-Build

The process of building a transportation construction project 
generally consists of two main phases: (1) the “design” phase in which 
the project is planned; and (2) the “construction” phase in which the 
project is built.20 “Design-Bid-Build,” the “more common” method of 
contracting for transportation construction projects,21 separates the 
design portion of the project and the construction portion of the project 
into two distinct contracts and bidding phases.22 First, the owner of the 
project (e.g., a government agency) contracts with a design professional, 
typically an architect or engineer, to design the project based on general 
specifications and the goals of the owner.23 Second, after the design 

16 See MAP-21 Act, § 1304(b), 126 Stat. at 532–33 (offering one hundred percent federal funding for 
transportation projects using innovative methods, including Design-Build). 
17 See id.
18 Compare Alaska Stat. Ann. § 36.30.200(c) (granting the commissioner of transportation with 
the discretion to use Design-Build when she determines it would be advantageous), with N.D. 
Cent. Code Ann. § 24-02-47(1) (West Supp. 2011) (authorizing the North Dakota Department of 
Transportation (“NDDOT”) to use Design-Build on one signal light and one box culvert project).
19 See, e.g., Fla. Stat. Ann. § 337.025(1) (authorizing innovating bidding techniques for highway 
projects up to $120 million annually); 30 Ill. Comp. Stat. Ann. 500 / 20-5 (requiring Design-Bid-
Build on transportation construction projects rather than Design-Build); Va. Code Ann. § 33.1-
12(2)(b) (authorizing broad use of Design-Build for transportation projects).
20 See Jay A. Felli, Comment, The Elements of Ohio’s Liability Provisions for Contemporary Design-
Build Architects – An Unwillingness to Expand the Plan, 17 U. Dayton L. Rev. 109, 115 (1991) 
(explaining how the design phase consists of an architect creating a plan for the project and how 
the construction phase is comprised of a contractor building the architect’s plan); cf. Fluor Enters., 
Inc. v. United States, 64 Fed. Cl. 461, 482 (2005) (describing how the design and construction 
phases can be two distinct phases, such as under Design-Bid-Build). 
21 Riley Constr. Co. v. United States, 65 Fed. Cl. 264, 267 (2005) (“[T]he more common design-bid-
build sequence . . .”). 
22 Fluor Enters., Inc., 64 Fed. Cl. at 482 (quoting John B. Miller, Principles of Public and Private 
Infrastructure Delivery xxix (2000)). 
23 See Design-Build Contracting Handbook 4 (Robert F. Cushman & Kathy Sperling Taub eds., 
1992) [hereinafter Handbook 1st ed.] (elaborating that the owner waits for the design to be near 
completion before retaining a construction contractor). 
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144 Two Steps Forward, and One Step Back

phase is essentially complete, the owner contracts with a construction 
contractor to build the architect’s design.24 Under Design-Bid-Build, 
the owner contracts separately with both the design professional and 
the builder for their respective tasks.25

Under Design-Bid-Build, the design professional and the contractor 
have several key duties and responsibilities. The design professional 
must design the project to fit the project owner’s specifications and then 
ensure full compliance by the construction contractor.26 In doing so, the 
design professional’s standard of liability is only one of professional 
negligence.27 The design professional, along with the project owner, 
must also oversee the actual construction and monitor that the contractor 
is working in compliance with the plans.28 The contractor is required to 
build the design in accordance with the design professional’s approved 
plans.29 The contractor also must oversee the worksite and choose the 
strategy for construction.30 However, the contractor does not have a 
duty to second guess the design or find any mistakes.31 

In the United States, Design-Bid-Build is considered the traditional 
process for procuring government construction projects at both the 
federal and state levels.32 While prior federal acts have required that 
24 See id. (characterizing that the contractor must comply with the design professional’s 
specifications when building). 
25 See Design Build Contracting Handbook 8 (Robert F. Cushman & Michael C. Loulakis eds., 
2d ed., 2001) [hereinafter Handbook 2d ed.] (“[Design-Bid-Build] contemplates that the design, 
procurement, and construction of the project will proceed sequentially . . . .”).
26 See Handbook 1st ed., supra note 23, at 4 (stating also that the contractor is not then obligated to 
find errors in the design).
27 See Carl J. Circo, When Specialty Designs Cause Building Disasters: Responsibility for Shared 
Architectural and Engineering Services, 84 Neb. L. Rev. 162, 175 (2005) (concluding that the design 
professional does not need to guarantee a satisfactory result); see also Felli, supra note 20, at 134 
(affirming how there is no implied warranty that the design will fit a particular purpose); Audlane 
Lumber & Builders Supply, Inc. v. D.E. Britt Assocs., Inc., 168 So. 2d 333, 335 (Fla. Dist. Ct. App. 
1964) (holding that the architect breaches their standard of care only if they are negligent), cert. 
denied, 173 So. 2d 146 (Fla. 1965).
28 Felli, supra note 20, at 115; see also Handbook 1st ed., supra note 23, at 4–5 (explaining how 
changes to the project must go through a review process by the engineering firm and the 
government agency).
29 See Felli, supra note 20, at 115 (“[T]he contractor’s responsibilities include building the project 
in accordance with the architect’s contract documents, directing the work at the construction site, 
and selecting the methods and techniques of construction.”).
30 See id.
31 See Handbook 1st ed., supra note 23, at 4–5 (explaining that after fulfilling their minimal 
obligations, construction contractors are focused on completing the project quickly and cost 
effectively).
32 See 23 C.F.R. § 636.103 (2012) (“Design-bid-build means the traditional project delivery method 
where design and construction are sequential steps in the project development process.”); Jason 
C. Petty, Comment, The Trans-Texas Corridor Plan: Will “Best Value” Highway Contract Procurement 
Under Comprehensive Development Agreements Leave the Lowest Competitive Bidder in the Dust?, 39 St. 
Mary’s L.J. 371, 386–87 (2007) (explaining that Design-Bid-Build is considered the “traditional” 
method of procurement for construction projects by state departments of transportation). 
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the construction phase be procured through competitive bidding, the 
Brooks Act of 197233 left Design-Bid-Build as the only available method 
of federal government project delivery, because it required federal 
agencies to procure the design phase through negotiation rather than 
bidding.34 The divergent procurement requirements for the two key 
phases of the construction process made the joint procurement of 
design and construction, such as under Design-Build, untenable.35 In 
1996, the Federal Acquisition and Reform Act36 started to break down 
the statutory barrier to a joint design and construction process by 
allowing federal agencies to evaluate whether Design-Build would 
be appropriate for a construction project, thus opening the door for 
alternative bidding processes.37 

Design-Bid-Build presents a number of potential advantages for 
a government project owner.38 One such advantage is that there is a 
built-in price competition between builders to have the lowest bid 
in order to win the contract, which allows the government owner 
an improved opportunity to build the project at its lowest market 
price.39 A correlated potential advantage to a lowest-bid system is that 
objectively awarding based on the lowest bid “reduces the likelihood 
of collusion or favoritism.”40 A second potential advantage is that by 
the time builders are bidding over the contract to build the project, the 
government agency, which owns the project and controls the bidding 
process, has had the opportunity to fully approve the design.41 Finally, 
a third potential advantage for public construction projects is that since 
the contract only encompasses construction (i.e. no design element), 
the respective bidding is opened up for the contracts to firms of all 

33 Pub. L. 92-582, 82 Stat. 1278 (1972). 
34 See Fluor Enters., Inc. v. United States, 64 Fed. Cl. 461, 482–83 (2005). See generally Armed Services 
Procurement Act of 1947, Pub. L. 80-413, 62 Stat. 21 (1948); Federal Property and Administrative 
Services Act of 1949, Pub. L. 81-152, 63 Stat. 377 (1949). 
35 Fluor Enters., Inc., 64 Fed. Cl. at 483 (explaining that the Brooks Act prohibited Design-Build 
because it required that the design phase be procured through negotiation and the construction 
phase be procured through competition). 
36 Pub. L. 104-106, 110 Stat. 642 (1996).
37 Id. § 4105, 110 Stat. at 645–49.
38 See Handbook 2d ed., supra note 25, at 8 (“Many owners, particularly in the public sector, 
choose design-bid-build . . . .”). 
39 Id.
40 Jason H. Peterson, Note, The Big Dig Disaster: Was Design-Build the Answer? 40 Suffolk L. Rev. 
909, 913 (2007). 
41 Handbook 2d ed., supra note 25, at 8; see also Handbook 1st ed., supra note 23, at 4 (describing 
that under Design-Bid-Build, the project owner waits to contract with the contractor builder until 
when the design is nearly or fully complete). One of the drawbacks of Design-Build is excessive 
owner involvement therefore for Design-Build to be effective, a project owner must take a backseat 
after contracting out the project, as opposed to Design-Bid-Build where the owner must approve 
the project prior when builders can bid on the construction contract. See Handbook 2d ed., supra
note 25, at 13.
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146 Two Steps Forward, and One Step Back

sizes, rather than limiting the bidding pool to only those firms that can 
perform both functions.42

B. Design-Build is an Alternative Method that Simplifies 
Procurement into One Bidding Phase

While Design-Bid-Build is still considered the traditional method 
of procurement,43 alternative methods of contract procurement have 
developed.44 One alternative that has gained the interest of the federal 
government and has become available in many states is Design-
Build.45 Where Design-Bid-Build separately bids out the design and 
construction portions of a project, Design-Build combines both phases 
into one contract that is offered once.46 Several methods of Design-
Build have emerged, including single and two phase Design-Build. In 
addition, the differences between Design-Build and Design-Bid-Build 
have presented numerous advantages and disadvantages.

1. Design-Build Unites the Design and Construction Phases of 
the Project into One Comprehensive Contract

Design-Build is an alternative method of contracting for construction 
projects in which the design and construction elements of the project 
are combined into one comprehensive contract.47 Where Design-Bid-
Build automatically separates the two phases and requires the owner 
to bid them separately to designers and contractors, respectfully,48

Design-Build requires the owner of the project to bid out one contract 
at one time.49 This is an advantage from the project owner’s perspective, 

42 Peterson, supra note 40, at 913. 
43 See 23 C.F.R. § 636.103 (2012) (defining Design-Bid-Build as the traditional method of project 
delivery).
44 See generally Dibner, supra note 7 (articulating Construction Management and Design-Build as 
alternative methods of procurement). 
45 See, e.g., Alaska Stat. Ann. § 36.30.200(c) (West 2010) (providing the transportation commis-
sioner with the discretion to use Design-Build where she sees fit); see also Accelerating the Project 
Delivery Process: Eliminating Bureaucratic Red Tape and Making Every Dollar Count: Hearing Before the 
Subcomm. on Highways and Transit of the H. Comm. On Transp. and Infrastructure, 112th Cong. 7 (2011) 
[hereinafter Accelerating the Project Delivery Process] (statement of Victor Mendez, Administrator, 
Fed. Highway Admin.) (“We have encouraged the use of innovative contracting practices like 
Design-Build . . . .”).
46 See P3 Defined: Design Build, Fed. Highway Admin., http://www.fhwa.dot.gov/ipd/p3/defined/
design_build.htm (last visited Mar. 26, 2013) (defining Design-Build as a project delivery method 
that fuses two services of designing and constructing into a one contract). 
47 See Valley Cmty. Pres. Comm’n v. Mineta, 231 F. Supp. 2d 23, 27 (D.D.C. 2002) (presenting that 
the design and construction phases of a construction project are integrated into one contract under 
Design-Build); see also id. at n.5 (adding that Design-Build only has two phases: “(1) preliminary 
design and (2) final design and construction”).
48 Handbook 2d ed., supra note 25, at 8.
49 See Felli, supra note 20, at 117 (“[I]n the design-build model, the only contract is between the 
owner and the design-builder.”).
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because it need only work with one contracting entity (i.e. the design-
builder) for the entire project instead of two.50 

Additionally, because there is only one encompassing contract, 
the design-builder relationship can be formulated one of many ways.51

Frequently, the design-builder is a large firm capable of providing both 
architectural and construction services, or at least capable of easily 
arranging to provide both.52 Another option is for the design-builder 
to be an architect and then hire a contractor to perform the building 
element of the contract.53 However, it is also possible for the design-
builder to be the contractor who then hires an architect to design the 
plan.54 Regardless of the relationship between the builder and the 
designer, the consolidation of two contractual steps into one step has 
the possibility of making the process more efficient for the project 
owner. On the other hand, this could also be a detriment to smaller 
firms that specialize in only construction or only design. That being 
said, under Design-Build, the project-owner retains the efficiency of 
only working with one contracting entity regardless of how the design-
builder is formulated. 

2. Design-Build Has Two Prominent Formulations that Both 
Streamline Design and Construction

Design-Build combines the design phase and construction phase 
of a transportation construction project into one unified contract.55

Procedurally, Design-Build emphasizes selecting the proposal with 
the “best-value” even if such a proposal is not the cheapest; on the 
other hand, Design-Bid-Build stresses picking the proposal that is 
the “lowest bid” by price despite the possibility of not being the best 
value.56 Specifically, within Design-Build, all of the different methods 
utilize the same core potential benefits of the over-arching model: 

50 Handbook 1st ed, supra note 23, at 5 (explaining that the “overall effect of design-build” is that 
the owner must only deal with a “single entity”). 
51 See generally Felli, supra note 20, at 117–18 (listing the various American Institute of Architects 
(“AIA”) contractual arrangements available to design-builders in Design-Build contracts). 
52 See Peterson, supra note 40, at 912 (listing that under Design-Bid-Build, unlike Design-Build, 
bidding capability is not limited to large firms). 
53 Id. (citing an AIA standard agreement between a design-builder and a contractor for when a 
design-builder is an architect and then hires a contractor to build the design). 
54 Id. 
55 See P3 Defined: Design Build, supra note 46 (explaining how the emphasis on unity is what 
differentiates Design-Build from Design-Bid-Build).
56 See Sayer v. Minn. Dep’t of Transp., 790 N.W.2d 151, 156 (Minn. 2010) (comparing “design-
build best-value” with Design-Bid-Build “lowest responsible bidder”); see also Minn. Stat. Ann.
§ 383B.158(1)(b) (West 2004) (“‘Best Value’ describes a result intended in acquiring design-build 
services.”). 
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saving cost and time.57 Two of the more prominent methods of Design-
Build are a single-phase selection process and a two-phase selection 
process.58 In the single-phase selection process, a government agency 
posts a Request for Procurement (RFP), and Design-Build contractor/
designers submit proposals in response.59 The agency does not narrow 
the field of bidders prior to the RFP.60

The two-phased selection process is more common and is comprised 
of two steps.61 In the first phase, a government agency posts a Request 
for Qualification (RFQ) consisting of the qualifications the agency 
seeks in bidding firms.62 The project owner, likely an agency, uses thee 
responses to create a short list of generally three to five pre-qualified 
firms.63 In the second phase, the project owner issues an RFP to the 
pre-qualified firms, the firms submit design proposals, and the agency 
evaluates the proposals on previously announced criteria.64 Ultimately 
the project owner awards the project to the bidder that scores the highest 
against the listed criteria.65 Regardless of which method of Design-Build 
a project owner uses, the project delivery method presents a range of 
benefits.66

57 See, e.g., 23 C.F.R. § 636.201 (2012) (instructing how to decide between three variations of 
Design-Build: “Two-phase selection procedures,” “single phase,” and “Modified Design-Build”); 
see also Dibner, supra note 7, at 143 (presenting cost and time savings as the advantages of using 
Design-Build procurement).
58 See Fed. Highway Admin., Current Design-Build Practices for Transportation Projects, 21 
(2009), available at http://www.fhwa.dot.gov/construction/contracts/pubs/dbpractice/dbpractice.
pdf (advancing single-phase and two-phase Design-Build as two of the most prominent Design-
Build options).
59 See 23 C.F.R. § 636.103 (defining “Single-phase selection process” as a procurement process that 
uses proposals responding to a RFP); see also id. (“Request for Proposals (RFP) . . . forms the basis 
for the final proposals . . . .”).
60 See id. (“Single-phase selection process . . . Short listing is not used.”); see also id. (defining 
“Short listing” as the means of the narrowing of the field of offerors); id. (defining a “Request for 
Qualification” (“RFQ”) as the document in Phase I that describes the project for potential offerors 
to use when deciding whether to bid).
61 See Fed. Highway Admin., supra note 58, at 21 (noting that a majority of agencies use the two-
phase selection process); see also 23 C.F.R. § 636.202 (suggesting two-phase should be used when 
there are three or more offers, emphasizing the presence of a degree of competition in the bidding 
process).
62 See 10 U.S.C. § 2305a(c)(2) (2006 & Supp. V 2011) (listing the factors to be included in the phase 
one RFQ, including “technical approach” and “technical qualifications”); see also Fed. Highway 
Admin., supra note 58, at 21 (explaining that the first phase requires the pre-qualification of firms 
based on certain qualifications).
63 See Fed. Highway Admin., supra note 58, at 21 (reasoning that phase one lowers the agency’s 
cost from reviewing the bids). 
64 Id.; see also Sayer v. Minn. Dep’t of Transp., 790 N.W.2d 151, 154 (Minn. 2010) (detailing how 
under two-phase design-build, each bid is scored based on specified categories). 
65 See, e.g., Sayer, 790 N.W.2d at 154 (describing how the goal is to use an objective method of 
gauging the quality of the bid to award the contract to the highest valued bid). 
66 See generally Handbook 2d ed., supra note 25, at 11–12. 
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3. The Streamlining of Design-Build Creates Advantages Over 
Design-Bid-Build

By streamlining the design and construction phases, Design-
Build unites the two major stages of the transportation construction 
process.67 In the process, Design-Build creates a number of advantages 
over Design-Bid-Build for both a project owner, such as a government 
agency, and the contractors.68 For a government agency project owner, 
the potential advantages of Design-Build include faster delivery, cost 
savings, better quality, singular responsibility, decreased administrative 
burden, reduced risk, and a possible reduction in litigation claims.69

In particular, Design-Build can speed up the completion of large-scale 
projects.70

Design-Build presents advantages for construction and design 
firms.71 In particular, Design-Build provides firms with the opportunity 
to obtain higher gross margins than through traditional Design-Bid-
Build contracting.72 The creation of a single point of responsibility 
helps to avoid negligence and contract-based lawsuits.73 Finally, as 
cited by the U.S. Senate Committee on Appropriations, a study by 
the Construction Industry Institute that found Design-Build to be six 
67 See What is Design-Build?, Design-Build Inst. of Am., http://www.dbia.org/about/designbuild/ 
(last visited Mar. 26, 2013) (maintaining that the purpose of Design-Build is to unite the design 
and construction phases).
68 See Handbook 1st ed., supra note 23, at 3 (explaining that the advantages for firms include 
higher gross margins than traditional contracting and access to projects with less competition). 
69 Hearing on the U.S. Department of Veterans Affairs Budget, supra note 10, at 2–4 (statement of 
Tom Hardiman, Executive Director, Modular Building Institute) (listing advantages of Design-
Build for the Department of Veterans Affairs including a reduced risk because the Design-Build 
team assumes additional risk and a reduction in litigation because Design-Build closes warranty 
gaps); see also Hearing on Improving and Reforming the Nation’s Surface Transportation Programs Before 
the Subcomm. on Highways and Transit of the H. Comm. On Transp. and Infrastructure, 112th Cong. 
395–96 (2011) [hereinafter Hearing on Improving and Reforming the Nation’s Surface Transportation 
Programs] (statement of Kathy J. Caldwell, President, American Soc’y of Civil Eng’rs) (stating that 
the advantages of Design-Build include a reduction of the owner’s administrative burden because 
there is only one contract as well as shorter delivery time and less costs and finally simplicity for 
changing anything during construction). 
70 Hearing on Improving and Reforming the Nation’s Surface Transportation Programs, supra note 69, at 
358 (testimony of John R. Njord, Executive Director, Utah Dep’t of Transp.). 
71 See Handbook 1st ed., supra note 23, at 3 (presenting that the benefits for firms include 
minimizing the potential for cost overruns from disputes among teams). 
72 See id. (stating that Design-Build also provides firms access to unique projects with less 
competition, and smaller potential for cost overruns due to disputes among the construction 
team); see also Jeffrey B. Mullan, Design-Build Delivery for Massachusetts Public Construction Projects, 
Bos. B.J., Nov.-Dec. 2001, at 10, 23 (advancing that Design-Build involves the construction team 
earlier, which in turn improves coordination between the design and construction teams); What 
is Design-Build?, Design-Build Inst. of Am., http://www.dbia.org/about/designbuild/ (last visited 
Nov. 2, 2012) (lauding how Design-Build decreases administrative costs during contracting for 
higher gross profit margins). 
73 See Mullan, supra note 72, at 23 (hypothesizing that Design-Build decreases lawsuits because it 
places responsibility on the party best suited to assume the risk of ensuring delivery).
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percent lower in cost, twelve percent faster in construction time, and 
thirty-three percent faster in project completion time.74 Construction 
and design firms benefit from Design-Build contracting because it 
affords these businesses increased opportunities, through time and 
resources, to undertake additional projects. 

4. Design-Build has Potential Drawbacks

Despite its potential advantages, Design-Build is not without its 
disadvantages.75 One disadvantage is the conflicting interests over 
information between practioners and government project owners.76

Construction practitioners must create detailed designs in the proposal 
stage, often at great cost to themselves if the design is not selected.77

Likewise, government agencies are hesitant to provide details of how 
they would like the project designed beyond a certain conceptual point; 
otherwise the agencies spend additional resources on compiling the 
preliminary information and cost estimates of the project themselves.78

Thus, despite both the project owner and Design-Build firms having 
a disincentive to compile initial estimates and information due to the 
high cost of determining such information, each must be as detailed as 
possible in their respective communications for the method to work 
efficiently.79

For the design-builders, a disadvantage of Design-Build is an 
exposure to a possible higher standard of care.80 The general standard 
74 S. Rep. No. 112-79, at 82 (2011); see also Mullan, supra note 72, at 45 (hypothesizing that Design-
Builder contractors reduce the project schedule because they can begin construction while still 
designing).
75 See, e.g., McAlpine, supra note 7, at 554–56 (naming licensing conflicts and the high cost of 
formulating proposals as disadvantages); Mullan, supra note 72, at 24 (noting that the owner 
relinquishes some control). 
76 See McAlpine, supra note 7, at 555 (explaining how project owners have a disincentive to 
provide a lot of details of the concept to potential bidders because determining that information 
is costly and can potentially be a cost born by the designer through their plan); Mullan, supra note 
72, at 24 (saying that bidding designers require fairly complete preliminary concepts to ensure 
accurate quantities for cost estimating). 
77 See Mullan, supra note 72, at 24 (lamenting the initial high expenses necessary to put forward an 
adequate proposal with accurate estimates of costs and scheduling).
78 See McAlpine, supra note 7, at 555 (explaining how producing a Design-Build proposal is 
costly for agencies because the agency must include detailed information to concoct accurate 
designs); Mullan, supra note 72, at 24 (“[O]wners must take time to articulate their needs precisely, 
identifying all design and program requirements and standards . . . .”).
79 See, e.g., Mullan, supra note 72, at 24 (saying that proposals must have fairly complete 
preliminary designs to ensure accurate quantities for cost estimating); McAlpine, supra note 7, 
at 555 (asserting that the design must be at least thirty-five percent complete to give an accurate 
estimate of the cost). 
80 See Hal G. Block, As the Walls Came Tumbling Down: Architects’ Expanded Liability Under Design-
Build/Construction Contracting, 17 J. Marshall L. Rev. 1, 9 (1984) (voicing that Design-Build, by 
requiring a higher duty of care, exposes architects to increased liability than under Design-Bid-
Build). 
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of care for an architect or engineer on a design contract is one of 
reasonableness.81 However, under Design-Build contracts, the standard 
of care for the builder-contractor is often one in which the contractor 
must “furnish a design fit for the intended purpose.”82 Thus, where 
the design professional is considered the Design-Builder, the design 
professional is potentially subject to a higher standard of liability for 
things such as “a breach of an express warranty, an implied warranty, 
and even strict liability in tort,” whereas under Design-Bid-Build the 
designer is only liable if they are negligent in creating their design.83 

For government agencies, a significant disadvantage of Design-
Build is that they must relinquish control over many aspects of a 
project.84 After bidding out a project, the agency must take a backseat 
to the contractor during the design stage, the construction inspection, 
and any testing.85

C. The Moving Ahead for Progress in the 21st Century Act 
Incentivizes Design-Build

On July 6, 2012, President Barack Obama signed the MAP-21 Act 
into law.86 This appropriations bill makes significant changes to the 
structure of federal transportation programs and to many aspects of 
project delivery.87 In particular, the MAP-21 Act includes monetary 
incentives for states to use “innovative project delivery methods.”88 

Section 1304 of the MAP-21 Act amends section 120 of title 23 of the 

81 See Felli, supra note 20, at 134 (explaining how there is no implied warranty that the design will 
fit a particular purpose); see also Audlane Lumber & Builders Supply, Inc. v. D.E. Britt Assocs., Inc., 
168 So. 2d 333, 335 (Fla. Dist. Ct. App. 1964) (holding that the architect breaches their standard of 
care only if they are negligent), cert. denied, 173 So. 2d 146 (Fla. 1965). 
82 See Robertson Lumber Co. v. Stephen Farmers Coop. Elevator Co., 143 N.W.2d 622, 626 (Minn. 
1966) (holding that a Design-Build contractor warrants the design for the intended purposes). 
83 Block, supra note 80, at 10–11. 
84 See Peterson, supra note 40, at 916 (suggesting that the owner control under Design-Build makes 
the method inappropriate for large and evolving projects).
85 See Mullan, supra note 72, at 10, 24 (stating that owners under Design-Build play a smaller role 
than what they otherwise would under Design-Bid-Build).
86 See Press Release, U.S. Senate Comm. on Env’t & Pub. Works, Boxer Statement on Landmark 
Transportation Jobs Bill Becoming Law (July 6, 2012), available at http://epw.senate.gov/public/
index.cfm?FuseAction=Majority.PressReleases&ContentRecord_id=5e41ef22-802a-23ad-40bf-
76a03ba8feb5 (championing MAP-21 Act as a substantial jobs bill that will improve America’s 
interstate transportation system). See generally MAP-21 Act, Pub. L. No. 112-141, 126 Stat. 405 
(2012).
87 See MAP-21 Act, Pub. L. No. 112-141, § 1101(a), 126 Stat. 405, 414 (appropriating $105 Billion in 
funding for transportation through Fiscal Year 2014); §§ 1104–23, 126 Stat. at 422–500 (eliminating 
or consolidating transit programs into 6 core funding programs).
88 See § 1304(b), 126 Stat. at 532–33 (presenting qualifying projects with a one hundred percent 
federal share of funding). 
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United States Code by adding a new subsection.89 Section 1304 adds an 
“Innovative Project Delivery” exception to the current ninety percent 
limit on the federal share of funding.90 Under section 1304, a highway 
project that is funded out of the National Highway Performance 
Program (NHPP), the Surface Transportation Program (STP), or the 
National Freight Program (NFP) can have the percentage of the federal 
share increased to one hundred percent if the project meets the section’s 
qualifying criteria.91 Through this provision, Congress intended to use 
a monetary incentive to foster innovation in highway transportation 
project procurement.

The qualifying criteria are geared towards improving efficiency 
and safety related to project delivery.92 Qualifying projects must 
use innovative methods that target elements of the process such as 
improving work zone safety, innovative technologies, innovative 
financing, innovative contracting methods, accelerated project delivery, 
or reduced congestion during construction.93 In its list of examples for 
sufficient innovative financing or contracting methods, section 1304 
explicitly provides Design-Build as one such method.94

D. State Statutory Frameworks Fall into Three Categories of 
Design-Build Authorization: Broad, Moderate, and Minimal

Design-Build has quickly grown in the United States as a method of 
project delivery.95 States have authorized greater use of Design-Build.96

89 Id. See generally 23 U.S.C. § 120 (2006 & Supp. V 2011) (laying out the restrictions and conditions 
of the federal share payable on interstate highway projects).
90 § 1304(b), 126 Stat. at 532–33; see also 23 U.S.C. § 120(a)(1) (providing that the upper limit of the 
federal share for any interstate highway system project is ninety percent); Sec. 1304: Innovative 
Project Delivery Methods Questions & Answers, Fed. Highway Admin., http://www.fhwa.dot.gov/
map21/qandas/qaipd.cfm (last visited Apr. 11, 2013) (answering that the incentive imbedded in 
section 1304 is that it increases the “share” of a construction project that the federal government 
will pay for if the terms of the project meet the section’s criteria).
91 See § 1304(b), 126 Stat. at 532–33; see also § 1106, 126 Stat. at 432–37 (creating the NHPP for 
construction on the National Highway System); § 1108, 126 Stat. at 440–44 (creating the STP for 
construction on qualifying surface transportation systems); § 1116, 126 Stat. at 472 (creating the 
NFP to prioritize projects that improve freight movement); but see § 1304(b), 126 Stat. 405, 532–33 
(delineating two limits on the amount of available federal funding: states can only use section 
1304 for up to ten percent of their appropriations from the NHPP, TMP, and the NFP; and the 
federal share can on a given project can only be increased up to five percent of the total project 
cost). 
92 See § 1304(a)(1), 126 Stat. at 532 (declaring it in the national interest to increase the efficiency and 
safety of construction projects). 
93 Id. at 532–33. 
94 Id.
95 See Design-Build Project Delivery Used for More than 40 Percent of Non-Residential Construction 
Projects, Report Shows, Design-Build Inst. of Am., http://www.dbia.org/pubs/research/
rsmeans110606.htm (last visited Apr. 11, 2013) (advancing that between 2005 and 2010, over forty 
percent of non-residential construction projects used Design-Build).
96 See Major Design-Build Victories in New York and Ohio, Design-Build Inst. of Am., http://www.
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Many states now have statutes authorizing the use of Design-Build for 
construction projects.97 However, not all states authorize Design-Build 
for highway projects to the same degree.98 This creates the necessary 
consequence that some states are able to authorize a particular project 
for Design-Build while other states may not, which is an issue that 
becomes more pronounced because additional federal funding is 
available.

1. Some States Have Broad Design-Build Authorization 
Statutes for Transportation Construction Projects

Some states have amended their procurement statutes to allow for 
broad utilization of Design-Build.99 Virginia, Alaska, and Wyoming, 
for example, have broad authorizing Design-Build statutes that allow 
for their transportation departments to use Design-Build on highway 
projects.100 Such broad authority creates procurement flexibility on 
projects and a greater chance of benefiting from additional federal 
funding.101 In Virginia, for example, the Commonwealth Transportation 
Board (CTB) created a set of objective criteria that all potential Design-
Build projects must meet in some way if they are to move forward as 
a Design-Build project, and the Virginia Department of Transportation 
(VDOT) oversees the selection process.102 By having such a broad 

dbia.org/advocacy/news/nyohio110406.htm (last visited Nov. 2, 2012) (reporting that New York 
passed Design-Build legislation for state universities and Ohio passed legislation authorizing the 
Ohio Department of Transportation to use Design-Build on up to $1 billion worth of projects 
annually). 
97 See, e.g., Fla. Stat. Ann. § 337.025(1) (West Supp. 2012) (authorizing Design-Build for trans-
portation projects up to $120 million annually); Haw. Rev. Stat. Ann. § 103D-303(i) (LexisNexis 
Supp. 2011) (granting state agencies the discretion to choose Design-Build for projects costing 
more than $1 million). 
98 See, e.g., Mich. Comp. Laws Serv. § 247.661c (LexisNexis 2012) (requiring competitive bidding 
except when another method can affirmatively work better on behalf of the public interest); see also
City of Cleveland v. Ohio, 508 F.3d 827, 841 (6th Cir. 2007) (distinguishing “competitive bidding” 
from more cost effective alternative methods such as best value procurement). 
99 See, e.g., Va. Code Ann. § 33.1-12(2)(b) (Supp. 2012) (authorizing broad use of Design-Build 
for transportation projects); see also 2012 Conn. Legis. Serv. 12-70(1)(a) (West) (authorizing the 
Transportation Commissioner to use Design-Build as an alternative to Design-Bid-Build). 
100 See, e.g., Alaska Stat. Ann. § 36.30.200(c) (West 2010) (providing the commissioner of 
transportation with the discretion to use Design-Build when she determines it would be 
advantageous); Va. Code Ann. §§ 2.2-4306, 33.1-12(2)(b) (authorizing the Virginia Department of 
Transportation to use Design-Build on projects satisfying a set of objective criteria); Wyo. Stat. 
Ann. § 16-6-701(a)(v) (Supp. 2012) (authorizing all public entities to use Design-Build construction 
methods).
101 See, e.g., MAP-21 Act, Pub. L. No. 112-141, § 1304, 126 Stat. 405 (2012) (providing additional 
funding for the use of Design-Build).
102 See Alt. Project Delivery Office, Va. Dep’t of Transp., Design-Build Procurement Manual, 
6–7 (2011) [hereinafter Alt. Project Delivery Office Procurement Manual], available at http://
www.virginiadot.org/business/resources/ipd/DB_Manual_FinalCopy20111011.pdf; see also id. at 
23 (listing the six objective criteria items: (1) “Expedited-Schedule,” (2) “Established Budget,” (3) 
“Well-defined Scope,” (4) “Risk Analysis,” (5) “Prequalification of Design-Build Firms,” and (6) 
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authorization statute, the Virginia Commonwealth is now more 
qualified for federal funding.

The Alternative Project Delivery Office (APD) of VDOT identifies 
potential Design-Build projects using eight categories of projects 
that might be suitable for designation as a Design-Build project.103 In 
addition, projects must have funding for design, right-of-way, and 
construction identified prior to the start of the contract.104 Once the 
APD designates a project, VDOT management reviews the merits and 
then submits it to the Commissioner of VDOT for final approval.105

Thus, the Virginia process for designating and approving a project for 
Design-Build is relatively straightforward.

2. Some States Have Moderate Design-Build Authorization 
Statutes for Transportation Construction Projects

As Design-Build has grown, some states have embraced it as a 
method of procurement, but not wholeheartedly.106 For example, 
Florida has an annual cap on the amount the Florida Department 
of Transportation (FDOT) can allocate to highway Design-Build 
projects.107 Massachusetts limits the use of Design-Build to contracts 
over $5,000,000.108 Louisiana allows the Louisiana Department of 
Transportation and Development (LDOTD) to identify projects for 
Design-Build, but requires final legislative approval.109 Limitations, 
such as the foregoing examples, can create potential repercussions in 
qualifying for federal funding as well as for efficient project delivery.110

FDOT’s Design-Build authorization is an example of a transportation 
agency with limited Design-Build authorization.111 FDOT can enter 

“Competitive Bidding Process”).
103 See id. at 6 (including among the eight categories, projects impacting public safety and projects 
maximizing available funding).
104 See id.
105 See id. at 6–7 (summarizing that a highway project is a candidate for Design-Build if it (1) meets 
at least one “Objective Criteria,” (2) its details are essentially finalized, and (3) it fits in one of the 
categories of the types of projects suitable for Design-Build). 
106 See, e.g., Fla. Stat. Ann. § 337.025(1) (West Supp. 2012) (requiring a cap of $120 million); La. 
Rev. Stat. Ann. § 48:250.2(A) (Supp. 2012) (authorizing Design-Build, but giving final approval 
to the legislature); Mass. Gen. Laws Ann. ch. 149A, § 14 (West 2008) (allowing design-build for 
projects above $5,000,000). 
107 See Fla. Stat. Ann. § 337.025(1) (placing an annual cap of $120 million on highway Design-
Build projects).
108 Mass. Gen. Laws Ann. ch. 149A, § 14.
109 See La. Rev. Stat. Ann. § 48:250.2(A) (authorizing LDOTD to use Design-Build, but mandating 
approval by both the state House and Senate transportation committees). 
110 See MAP-21 Act, Pub. L. No. 112-141, § 1304(b), 126 Stat. 405, 532 (2012) (mandating that 
qualification requires meeting specific qualifications such as the use of innovative technologies or 
innovative contracting methods, or a focus on accelerating project delivery).
111 See Fla. Stat. Ann. § 337.025(1) (imposing an annual cap of $120 million on Design-Build 
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into Design-Build contracts for projects on buildings, major bridges, 
and other projects.112 For highway projects, FDOT is authorized to use 
“innovative bidding and financing techniques” that “control[] time 
and cost increases on construction projects.”113 However, FDOT has an 
annual cap of $120 million on the amount of money it can devote to 
highway Design-Build contracts.114

The FDOT process of designating a project for Design-Build is 
straightforward.115 The District and Central Office Management decide 
whether contracting through Design-Build “would benefit [FDOT] 
and [FDOT]’s customers.”116 Once a project is approved for Design-
Build, a Project Manager and the Contracting Unit determine the pre-
qualification requirements that bidders must meet.117 Finally, FDOT 
finalizes the design and construction criteria and the agency bids the 
project out to potential contractors.118 Thus, Florida can authorize any 
project for Design-Build that meets FDOT’s criteria, but cannot use any 
more than $120 million per year on such projects.119 This allows Florida 
to freely approve highway projects for Design-Build, but creates an 
inflexible ceiling on funding that limits the capability of FDOT to 
widely use the contracting method. 

3. Some States Have Minimal Design-Build Authorization 
Statutes for Transportation Construction Projects

Despite the increased use of Design-Build in highway projects, not 
all states have embraced it.120 Some states, like Illinois, require that the 
bidding for highway contracts be done through competitive sealed 
bidding (i.e. Design-Bid-Build).121 Other states such as Iowa and North 

projects). 
112 See id. § 337.11(7)(a) (requiring only that FDOT determine the public’s best interests are served 
by using Design-Build for a particular non-highway project). 
113 Fla. Stat. Ann. § 337.025(1).
114 Id. 
115 See Fla. Dep’t of Transp., Topic No. 625-020-010-k, Design-Build Procurement and Administ-
ration, 11 (2011), http://www2.dot.state.fl.us/proceduraldocuments/procedures/bin/625020010.
pdf (centralizing the authority to designate a project for Design-Build within the FDOT District 
and Central Office Management and basing the selection standard on the clear standard that the 
project must benefit the state). 
116 Id.
117 See id. (requiring pre-qualification before the due date for responses to the Request for 
Qualification). 
118 See id. at 14 (allowing at least sixty days to answer the advertisement). 
119 See Fla. Stat. Ann. § 337.025(1).
120 Cf. 30 Ill. Comp. Stat. Ann. 500 / 20-5 (West 2009) (requiring competitive sealed bidding and 
thus Design-Bid-Build on highway construction projects). But see Design-Build Project Delivery 
Used for More than 40 Percent of Non-Residential Construction Projects, Report Shows, Design-Build 
Inst. of Am., http://www.dbia.org/pubs/research/rsmeans110606.htm (last visited Apr. 11, 2013) 
(presenting statistics for a forty percent growth in the use of Design-Build from 2005 to 2010).
121 See, e.g., 30 Ill. Comp. Stat. Ann. 500 / 20-5 (mandating the use of “competitive sealed 
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Dakota have authorized Design-Build for specific projects, but have not 
granted general Design-Build authorization for highway construction 
projects.122 

Illinois is another state that has not authorized Design-Build for 
highway projects.123 Despite recent efforts to provide general Design-
Build authorization, Illinois is still rooted to the more traditional form 
of “competitive sealed bidding.”124 There have been certain exemptions 
to this limitation on the use of Design-Build, such as the Illiana 
Expressway project.125 However, in general, Illinois state agencies are 
required to use Design-Bid-Build.126 

Because state law requires the Illinois Department of Transportation 
(IDOT) to use competitive sealed bidding for highway construction 
projects, the agency must follow Design-Bid-Build in awarding 
contracts.127 IDOT must first issue an invitation for bids that includes a 
“purchase description and the material . . . conditions applicable to the 

bidding”); see also Groves v. Dep’t of Corr., 811 N.W.2d 563, 568 (Mich. Ct. App. 2011) (quoting 
Lasky v. City of Bad Axe, 89 N.W.2d 520, 522 (Mich. 1958)) (“[T]he purpose of competitive bidding 
is . . . to secure the best work at the lowest price . . . .”); Handbook 2d ed., supra note 25, at 8 
(“[Design-Bid-Build] contemplates . . . [the] award of the construction contract delivered to the 
lowest responsible bidder . . . .”). But see Sayer v. Minn. Dep’t of Transp., 790 N.W.2d 151, 156 
(Minn. 2010) (describing Design-Build as “best-value” rather than “lowest price” procurement). 
122 See, e.g., Iowa Code Ann. § 29A.57(3)(e) (West Supp. 2012) (authorizing the armory board to 
use design-build for national guard facilities although no other statutes permit or prohibit design-
build); N.D. Cent. Code Ann. § 24-02-47(1) (West Supp. 2011) (authorizing NDDOT to use design-
build on one signal light and one box culvert project). 
123 See 30 Ill. Comp. Stat. Ann. 500 / 20-5 (mandating that IDOT use “competitive bidding” on 
highway projects); cf. S.B. 1312, 97th Gen. Assembly, Reg. Sess. (Ill. 2011) (creating Design-Build 
authorization for the Illinois Department of Transportation, but failing to pass out of the Illinois 
State Senate).
124 See 30 Ill. Comp. Stat. Ann. 30, 500 / 20-5 (requiring the use of “competitive bidding” on highway 
projects); S.B. 1312, 97th Gen. Assembly, Reg. Sess. (Ill. 2011) (creating Design-Build authorization 
for IDOT, but failing to pass out of the Illinois State Senate); Ill. Admin. Code tit. 44, §§ 6.80-
6.125 (2012) (listing the “Methods of Procurement” for IDOT as including, “Competitive Sealed 
Bids,” “Competitive Sealed Proposals,” “Small Contracts,” “Sole Source Contracts,” “Emergency 
Contract,” and “Small Business Set-Asides,” but not listing Design-Build as a possible method).
125 See 605 Ill. Comp. Stat. Ann. 130 / 25(a)(10.5) (authorizing Design-Build on the Illiana 
Expressway project if seen fit). See generally Charles Thomas, Illiana Expressway Plan Moves 
Forward, ABC7Chicago.com, June 10, 2010, http://abclocal.go.com/wls/story?section=news/
local&id=7488383 (describing the Illiana Expressway as a new highway that would connect major 
northern Illinois and Indiana highways). 
126 See 30 Ill. Comp. Stat. Ann. 30, 500 / 20-5 (requiring the use of “competitive bidding” on 
highway projects); but see 630 Ill. Comp. Stat. Ann. 5 / 20(a) (allowing transportation agencies 
to use Design-Build when contracting with a public-private partnership to build a transportation 
facility). 
127 See 30 Ill. Comp. Stat. Ann. 500 / 20-10(a) (mandating that IDOT use “competitive sealed 
bidding” for transportation projects); cf. 30 Ill. Comp. Stat. Ann. 5 / 20(a) (allowing agencies 
entering into public-private partnerships to use competitive sealed bidding or design-build, 
indicating they are different processes). 

117075_AU_Text.indd   156 5/21/13   8:30 AM



Vol. 5.2 Legislation & Policy Brief 157

procurement.”128 Each invitation must provide the evaluation criteria 
for bidding.129 Ultimately, IDOT must award the contract to the “lowest 
responsible and responsive bidder” unless an Illinois purchasing officer 
can prove otherwise.130 This requirement prevents IDOT from utilizing 
Design-Build on highway projects. 

E. A Hypothetical Letting Illustrating Design-Build Project 
That is Eligible for Section 1304 Funding

Applying a hypothetical letting to the various state transportation 
Design-Build statutes can expose strengths and flaws, both inherent 
and in the states’ ability to qualify for section 1304.131 The following 
hypothetical letting is based on an actual letting by FDOT.132 To qualify 
for assistance under section 1304, the funding for the project must 
come from one of three programs, including the NHPP.133 Accordingly, 
for the NHPP, the project must be on a roadway, like an interstate 
highway, to qualify for the National Highway System (NHS).134 For the 
NHPP, a project must also improve the infrastructure and safety of the 
NHS.135 A project that satisfies these requirements is eligible for section 
1304 federal funding.136

For illustrative purposes, the hypothetical is a letting that calls for 
roadwork on an interstate highway.137 The project is for the construction 
of a new interchange at an exit on an interstate highway and for the 
construction of two auxiliary lanes surrounding the interchange.138 The 
128 30 Ill. Comp. Stat. Ann. 500 / 20-10(b).
129 See 30 Ill. Comp. Stat. Ann. 500 / 20-10(e) (including criteria such as quality, delivery, and 
suitability for a particular purpose).
130 30 Ill. Comp. Stat. Ann. 500 / 20-10(g).
131 Cf. Pittman Constr. Co., v. Hous. Auth. of Opelousas, 167 F. Supp. 517, 518 (W.D. La. 1958) 
(using phrase “let by contract” as a concise way to describe the process of offering and awarding 
a public contract to a winning bidder). 
132 See Fla. Dep’t of Transp., Current Design/Build and Special Advertisements, http://www2.dot.
state.fl.us/procurement/ProfessionalServices/advertise/advdbld.htm#dist4 (last visited Apr. 9, 
2013) (announcing the letting on August 8, 2012).
133 MAP-21 Act, Pub. L. No. 112-141, § 1304(b), 126 Stat. 405, 532 (2012); see also § 1106, 126 Stat. at 
432–37 (declaring that to qualify for the NHPP, the transportation construction project must be 
part of the NHS); 23 U.S.C. § 103(b)(2)(A) (2006) (specifying that the interstate highway system is 
part of the NHS). 
134 See 23 U.S.C. § 103(c) (defining the “Interstate System” as a system of highways serving the 
purposes of connecting major areas and serving the national defense). 
135 MAP-21 Act, § 1106(a), 126 Stat. at 432–37. 
136 See MAP-21 Act, § 1304(b), 126 Stat. at 532–33 (allowing it to receive up to one hundred percent 
federal share of funding). 
137 See Current Design/Build and Special Advertisements, supra note 132 (requesting bids to build a 
new interchange on an interstate highway in Florida).
138 Id.; see also MAP-21 Act, § 1106(a), 126 Stat. at 432–37 (requiring that projects funded by the 
NHPP improve infrastructure safety on the highway system); Office of Operations, Fed. Highway 
Admin., Report No. FHWA-OP-04-003, Freeway Management and Operations Handbook, § 5.4.1 
(2006), available at http://ops.fhwa.dot.gov/freewaymgmt/publications/frwy_mgmt_handbook/
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estimated total cost of the project is $70,000,000. Thus, this hypothetical 
letting satisfies the requirements of the NHPP because it is for work on 
an interstate highway that improves the infrastructure and safety of the 
NHS.139

II. The States’ Qualification for Section 1304 Funding Range if 
Using Design-Build

MAP-21 Act section 1304 provides an incentive for states to 
utilize Design-Build and other innovative project delivery methods.140

However, using Design-Build to qualify for section 1304 funding 
is dependent on a state’s level of Design-Build authorization.141 As 
previously discussed, regardless of section 1304 funding, there are 
inherent benefits to using Design-Build for highway construction 
projects.142 Applying this hypothetical letting for a highway construction 
project to states’ laws illustrates that the degree of Design-Build 
authorization can affect a state’s ability to qualify for section 1304, and 
can affect the overall costs of the project delivery.143 States with broad 
statutes, like Virginia for example, are enabled to take advantage of 
both section 1304 and the inherent benefits of using Design-Build.144

States, such as Florida, with moderate authorization statutes can take 
advantage of section 1304 and realize the inherent gains from Design-
Build, but only within the limited degree of the statute.145 Whereas, 
states with minimal authorization statutes, such as Illinois, lose out on 
section 1304 funding for Design-Build and any inherent benefits.146

fmoh_complete_all.pdf (stating that auxiliary lanes balance traffic load and help guide drivers on 
the highway). 
139 See § 1106(a), 126 Stat. at 432–37 (listing the NHS and quality and safety as two key components 
of the NHPP); § 1304(b), 126 Stat. at 532–33 (announcing that eligible projects under section 1304 
be funded from one of three programs, including the NHPP).
140 See § 1304(b), 126 Stat. at 532–33 (granting additional federal funding for qualifying projects).
141 Compare Haw. Rev. Stat. Ann. § 103D-303(i) (LexisNexis Supp. 2011) (granting state agencies 
the discretion to choose Design-Build for projects costing more than $1 million), with N.D. Cent. 
Code Ann. § 24-02-47(2) (West Supp. 2011) (limiting the Department of Transportation to only 
use Design-Build for a project on a signal light and a project on a culvert). See generally 23 U.S.C. 
§ 112(b)(3)(A) (2006) (allowing state departments of transportation to enter into Design-Build 
contracts for qualified projects). 
142 See S. Rep. No. 112-79, at 82 (2011) (reporting that using Design-Build for a construction project 
saves six percent on costs, twelve percent on the time of construction, and thirty-three percent on 
the total time of completion of the project). 
143 See 23 U.S.C. § 112(a) (defining a letting as a request for submission of bids through an 
advertisement). 
144 See, e.g., Va. Code Ann. § 33.1-12(2)(b) (Supp. 2012) (authorizing Design-Build for highway 
projects). 
145 See, e.g., Fla. Stat. Ann. § 337.025(1) (West Supp. 2012) (authorizing Design-Build for highway 
projects, but implementing an annual cap of $120 million for such projects).
146 See, e.g., 30 Ill. Comp. Stat. Ann. 500 / 20-5 (West 2009) (authorizing competitive bidding on 
highway projects rather than Design-Build); see also S.B. 1312, 97th Gen. Assembly, Reg. Sess. (Ill. 
2011) (allowing the use of Design-Build on highway projects, but the bill failed to pass the Illinois 
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A. The Virginia Case Study: Broad Design-Build Statutes Can 
Qualify for Section 1304 Funding and Realize the Inherent 

Benefits of Design-Build

The states with broad Design-Build authorization present the 
greatest opportunity for taking advantage of section 1304 funding, as 
well as reducing the waste associated with contracting for highway 
construction projects.147 Virginia, Alaska, and Wyoming stand as 
examples of states with broad authorizing Design-Build statutes that 
allow each state to use the Design-Build method for transportation 
projects.148 Such broad authority for state agencies provides procurement 
flexibility for a given project, and a greater chance of taking advantage 
of opportunities like additional federal funding.149

1. Taking Advantage of Section 1304 Funding by Using Design-
Build

As stated above, this hypothetical letting is for a new interchange 
at an exit on an interstate highway along with two new auxiliary lanes 
around the exit. To qualify as a Design-Build project in Virginia the 
project must satisfy three overall requirements for VDOT: (1) it meets 
at least one of the “Objective Criteria,” (2) its details are essentially 
finalized, and (3) it fits in one of the categories of the types of projects 
suitable for Design-Build.150

The hypothetical letting, as articulated above, meets at least three of 
the Design-Build “Objective Criteria” set forth by the CBT.151 Because it 

State Senate). 
147 See MAP-21 Act, Pub. L. No. 112-141, § 1304, 126 Stat. 405, 532–33 (2012); see, e.g., Alaska Stat. 
Ann.§ 36.30.200(c) (West 2010) (providing the commissioner of transportation with the discretion 
to use Design-Build when she determines it would be advantageous to the state); Va. Code Ann.
§§ 2.2-4306, 33.1-12(2)(b) (authorizing broad use of Design-Build for transportation projects); 
Wyo. Stat. Ann. § 16-6-702(b) (2011) (authorizing all city, county, and local governments to use 
design and construction management delivery methods on public works projects); see also S. Rep. 
No. 112-79, at 82 (explaining that the efficiency benefits include cost and time savings).
148 See, e.g., Alaska Stat. Ann. § 36.30.200(c) (providing the commissioner of transportation 
with the discretion to use Design-Build when he or she determines it would be advantageous); 
Va. Code Ann. §§ 2.2-4306, 33.1-12(2)(b) (authorizing VDOT to use Design-Build for highway 
projects); Wyo. Stat. Ann. § 16-6-702(b) (authorizing Wyoming state and local governments to 
use alternative delivery methods); see also Wyo. Stat. Ann. § 16-6-701(a)(v) (elaborating that 
alternative delivery methods include design-build). 
149 See § 1304, 126 Stat. at 532–33 (offering additional federal funding for using Design-Build or 
other “innovative methods”); see, e.g., Alt. Project Delivery Office Procurement Manual, supra 
note 102, at 2 (showing how VDOT’s flexibility in selecting procurement methods allows for the 
most appropriate procurement method to be used for a given project).
150 Alt. Project Delivery Office Procurement Manual, supra note 102, at 6. 
151 See id. at 23–24 (presenting the “Objective Criteria” of the CBT: “Established Budget,” “Well-
defined scope,” “Risk Analysis,” “Prequalification of Design-Build Firms,” and “Competitive 
Bidding Processes”).
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has a projected cost total, the letting has an “Established Budget.”152 In 
addition, the letting has a “well-defined scope” because it has two related 
components: the new interchange, and the accompanying auxiliary 
lanes.153 Finally, the hypothetical letting “affords an opportunity for 
competition in its procurement” because it is not so large or difficult 
that a number of firms could not bid.154 Thus, the letting satisfies the 
criteria for “Competitive Bidding Process.”155 For the purposes of the 
second major component for Design-Build selection in Virginia, the 
hypothetical letting will be identified and included in VDOT’s Six-Year 
Improvement Plan.156 The state has also identified adequate funding for 
“design, right-of-way and construction of the entire project.”157 

Finally, the hypothetical letting satisfies at least two of the types of 
projects that VDOT considers for Design-Build.158 First, the hypothetical 
letting is a project that directly impacts public safety.159 The construction 
of the interchange and the auxiliary lanes has the potential to help create 
a more organized flow of traffic and reduce the risk of accidents as 
vehicles enter or exit the interstate highway.160 Second, the hypothetical 
letting is a project that serves to maximize the use of available federal 
funding because it satisfies the qualifying criteria of section 1304.161

Because the hypothetical letting satisfies the three overall eligibility 
requirements of VDOT, the letting can qualify as a Design-Build project 
under VDOT rules and Virginia law.162 In addition, the letting satisfies 
152 See id. at 24 (listing “Established Budget” as a selection criteria for a Design-Build project).
153 See id. (stating “Well-defined scope” as a selection criteria for a Design-Build project).
154 See id. (suggesting that a Design-Build project allow for competition in the bidding process). 
155 See Alt. Project Delivery Office Procurement Manual, supra note 102, at 24 (requiring that 
a satisfactory project fulfill the three components of meeting at least one of the objective criteria, 
having essentially finalized details, and fitting into a category of the types of projects suitable for 
Design-Build).
156 See id. at 6 (mandating that a Design-Build project be identified and included in VDOT’s Six-
Year Improvement Plan).
157 See id. (demanding that funding be identified upfront for Design-Build projects).
158 See id. (listing the six types of projects generally considered for Design-Build, including those 
maximizing federal funding, and those directly impacting public safety).
159 See id. (discussing “public safety” as the second type of project generally considered for Design-
Build).
160 See Office of Operations, Fed. Highway Admin., Report No. FHWA-OP-04-003, Freeway 
Management and Operations Handbook, § 5.4.1 (2006), http://ops.fhwa.dot.gov/freewaymgmt/
publications/frwy_mgmt_handbook/fmoh_complete_all.pdf (stating that auxiliary lanes balance 
traffic load and help guide drivers into appropriate positions on the highway). 
161 See MAP-21 Act, Pub. L. No. 112-141, § 1304, 126 Stat. 405, 532–33 (2012) (allowing up to 
one hundred percent federal funding if a project is funded from the NHPP and satisfies one of 
four conditions such as using innovative contracting methods like Design-Build); Alt. Project 
Delivery Office Procurement Manual, supra note 102, at 6 (listing projects that can qualify for 
additional federal funding as one category of projects eligible for Design-Build). 
162 See Va. Code Ann. § 33.1-12(2)(b) (Supp. 2012) (authorizing VDOT to use Design-Build 
when in accordance with objective criteria put forth by the CTB); Alt. Project Delivery Office 
Procurement Manual, supra note 102, at 6 (requiring that a satisfactory project fulfill the three 
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the federal qualifications under section 1304, making it eligible for the 
economical benefits of the section.163 Thus, by fulfilling the Design-
Build criteria in Virginia and the requirements of section 1304, the 
hypothetical letting in Virginia can receive up to one hundred percent 
federal funding share on the project.164

2. Realizing the Inherent Benefits of Design-Build

In addition to qualifying for the financial benefits of section 1304, 
Virginia and other broad Design-Build states can realize real gains 
from freely designating projects for Design-Build.165 Design-Build 
projects have been found to cost six percent less than Design-Bid-Build 
projects, can be constructed in twelve percent less time, and completed 
thirty-three percent faster from initiation to completion.166 Thus, states 
that are statutorily able to authorize projects for Design-Build can take 
advantage of significant time and monetary advantages.167 

As shown through the hypothetical letting, broad Design-Build 
states are able to significantly benefit from using Design-Build over 
Design-Bid-Build.168 The hypothetical letting is for the construction of 
a new interchange on an interstate highway and for two new auxiliary 
lanes at an estimated cost of $70 million. VDOT estimates that the average 
construction time on a highway project is about thirteen months.169

VDOT also estimates that the average time for total completion of an 
interstate construction project is about 37 months.170 Thus, the project 

components of meeting at least one of the objective criteria, having essentially finalized details, 
and fitting into a category of project suitable for Design-Build). 
163 See MAP-21 Act, § 1304(b), 126 Stat. at 532–33 (granting full federal funding to projects that are 
funded by the NHPP and use innovative contracting methods such as Design-Build).
164 See id. (allowing for additional funding if a project is funded from particular funds and satisfies 
one of four conditions such using innovative contracting methods like Design-Build). See generally
Alt. Project Delivery Office, Procurement Manual, supra note 102 (putting forth VDOT’s 
Design-Build policy and process).
165 See Va. Code Ann. § 33.1-12(2)(b) (authorizing VDOT to use Design-Build when in accordance 
with objective criteria put forth by the CTB); see also Alaska Stat. Ann. § 36.30.200(c) (West 2010) 
(providing the commissioner of transportation with the discretion to use Design-Build when she 
determines it would be advantageous to the state); S. Rep. No. 112-79, at 82 (2011) (explaining the 
core benefits of Design-Build include cost savings of about six percent).
166 S. Rep. No. 112-79, at 82. 
167 See, e.g., Va. Code Ann. § 33.1-12(2)(b) (authorizing VDOT to use Design-Build when VDOT 
determines a project is in accordance with certain criteria and without automatic limitations on 
Design-Build project qualifications or components).
168 See, e.g., id. (authorizing broad use of Design-Build for highway projects); see also S. Rep. No.
112-79, at 82 (presenting that Design-Build has cost savings of six percent and faster completion 
time by thirty-three percent).
169 Joint Legislative Audit and Review Comm’n of the Va. Gen. Assembly, Review of 
Construction Costs and Time Schedules for Virginia Highway Projects, 36 (2000), available at
http://jlarc.virginia.gov/meetings/December00-2/vdotbrief.pdf.
170 Id. at 35–36; accord Highway Construction, Ill. Dep’t of Transp., http://www.dot.state.il.us/const/
constbrochure/constbrochure.html (last visited Apr. 11, 2013) (estimating interstate construction 
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in the letting costs $70 million, takes thirteen months to construct and 
a total of thirty-seven months to complete in its traditional form, using 
Design-Bid-Build.171

The results would differ significantly if Virginia uses Design-
Build for the same project. Design-Build projects can save six percent 
on costs.172 If the cost of the hypothetical letting is $70 million, using 
Design-Build would save $4.2 million. The U.S. Senate committee 
report also cited that Design-Build reduces construction time by twelve 
percent.173 Hence, if Virginia uses Design-Build for the letting, the 
project could be constructed in eleven months and about three weeks 
as opposed to thirteen months.174 Finally, Design-Build is estimated to 
save thirty-three percent on the total completion time.175 Using Design-
Build, Virginia can save thirteen months and one and a half weeks on 
completing the hypothetical letting and the project could take twenty-
three months and a little over three weeks instead of thirty-seven 
months.176 Thus, by using Design-Build, Virginia could potentially 
access additional federal funding under section 1304, and inherently 
save millions of dollars and more than a year on the lifetime of the 
project. 

B. The Florida Case Study: Moderate Design-Build Statutes 
Risk Losing it all Due to Automatic Limitations

A number of states have moderately authorized the use of Design-
Build for highway construction projects by creating systems allowing 
for its use but then installing limitations.177 For instance, Florida has an 

project completion time is about three years). 
171 See 23 C.F.R. § 636.103 (2012) (defining Design-Bid-Build as the traditional method of 
procurement, and thus the control method for comparison).
172 See S. Rep. No. 112-79, at 82 (referencing the findings of a Construction Industry Institute (“CII”) 
report); see also Design-Build Research Team, Constr. Indus. Inst., Research Summary No. 133-
1, Project Delivery Systems: CM at Risk, Design-Build, Design-Bid-Build 6 (1997) [hereinafter 
Constr. Indus. Inst. Research Summary No. 133-1] (concluding that Design-Build projects had a 
lower median cost growth of 2.66% than Design-Bid-Build). 
173 See S. Rep. No. 112-79, at 82 (referencing the findings of a 1997 CII report on Design-Build 
compared to Design-Bid-Build); see also Constr. Indus. Inst. Research Summary No. 133-1, supra
note 172, at 10 (depicting that Design-Bid-Build had a median construction speed that was 43.52% 
slower than Design-Build). 
174 See S. Rep. No. 112-79, at 82 (multiplying thirteen months by twelve percent decreases 
construction time by 1.68 months). 
175 See id. (referencing the same 1997 CII Design-Build report); see also Constr. Indus. Inst. Research 
Summary No. 133-1, supra note 172, at 8 (concluding that Design-Bid-Build had a median total 
completion growth of 4.4% while Design-Build had a median amount of 0% growth). 
176 See S. Rep. No. 112-79, at 82 (multiplying thirty-seven months by thirty-three percent decreases 
total completion time by 13.2 months).
177 See, e.g., Fla. Stat. Ann. § 337.025(1) (West Supp. 2012) (requiring an annual cap of $120 million 
on Design-Build highway projects); La. Rev. Stat. Ann. § 48:250.2(A) (Supp. 2012) (authorizing 
Louisiana state agencies to use Design-Build with legislative approval); Mass. Gen. Laws Ann.
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annual cap on the amount FDOT can allocate to “innovative highway 
projects” such as Design-Build projects.178 Some other states require 
final legislative authorization.179 The limitations can have potential 
repercussions when such states are attempting to qualify for federal 
funding or in the efficiency of a state’s project delivery.180

1. Circumstantially Taking Advantage of Section 1304 Funding 
by Using Design-Build

The hypothetical Act has the potential to qualify for federal funding 
under MAP-21 Act section 1304 in Florida for a highway project 
administered by FDOT.181 Under FDOT protocol, District and Central 
Office Management decide if contracting through Design-Build “would 
benefit [FDOT] and [FDOT]’s customers.”182 Once the two offices have 
decided to designate a project as Design-Build, FDOT begins the 
procurement process.183 Because FDOT maintains and operates the 
interstate highway system in Florida, the hypothetical letting qualifies 
for FDOT’s authority since it is work on an interstate highway.184 Thus, 
the hypothetical letting can be authorized for Design-Build if it meets 
the satisfaction of FDOT management.185 

If FDOT did designate the hypothetical letting as a Design-Build 
project, it could qualify for federal funding under section 1304.186 The 
letting satisfies the qualifications of section 1304, as long as the project 

ch. 149A, § 14 (West 2008) (authorizing state agencies to use Design-Build for the construction or 
repair of any public works project in excess of $5,000,000). 
178 Fla. Stat. Ann. § 337.025(1) (capping annual spending on highway Design-Build projects at 
$120 million).
179 See, e.g., La. Rev. Stat. Ann. § 48:250.2(A) (authorizing LDOTD to use Design-Build, but subject 
to legislative approval). 
180 See, e.g., MAP-21 Act, Pub. L. No. 112-141, § 1304(b), 126 Stat. 405, 532 (2012) (providing 
additional federal funding if certain innovative methods are used, such as Design-Build).
181 See, e.g., Fla. Stat. Ann. § 337.025(1) (authorizing innovating bidding techniques for highway 
projects up to $120 million annually); see also MAP-21 Act, § 1304(b), 126 Stat. at 532–33 
(designating that qualifying projects must use innovative methods including alternative methods 
of contracting).
182 See Fla. Dep’t of Transp., Topic No. 625-020-010-k, Design-Build Procurement and 
Administration, 11 (2011) http://www2.dot.state.fl.us/proceduraldocuments/procedures/
bin/625020010.pdf (stating that designation authority is centralized and based on the standard of 
benefiting FDOT and its customers). 
183 See id. at 11–13 (explaining that upon approval by management, the Design-Build project will 
be identified and placed in the work program). 
184 See Fla. Stat. Ann. § 334.044(25) (stating that the authority for working with the federal 
government on highway matters is in the hands of the executive branch of the Florida government).
185 See Fla. Dep’t of Transp., supra note 182, at 11 (requiring FDOT management to designate 
projects based on the standard of whether the projects are beneficial for FDOT and its customers).
186 See MAP-21 Act, § 1304(b), 126 Stat. at 532–33 (listing Design-Build as a qualifying method); see 
also Fla. Stat. Ann. § 337.025(1) (allowing FDOT to use innovative bidding methods on highway 
projects).
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in some way meets the “innovative project delivery” designation.187

Section 1304 explicitly mentions Design-Build as one of the qualifying 
innovative contracting methods.188 Thus, if FDOT uses Design-Build on 
the hypothetical letting, it could qualify for section 1304.189

However, the Florida’s annual funding cap on Design-Build 
highway projects remains.190 Under chapter 337 of the Florida code, 
FDOT is only authorized to spend up to $120 million on Design-
Build contracts for highway projects and the hypothetical letting is 
projected to cost $70 million.191 Thus, if Florida has already authorized 
even one Design-Build contract for more than $50 million, Florida is 
precluded from using Design-Build to qualify for section 1304 because 
it will not have any additional funding available in the event the 
federal government does not select a particular project for section 1304 
funding.192 Hence, states like Florida that authorize Design-Build for 
transportation projects can potentially access MAP-21 Act funding, 
but there are considerations that might force such states to forfeit the 
federal funding.193 

2. Realizing the Inherent Benefits of Design-Build Depends on 
the Statutory Limitation

The implications of Florida’s and other states’ limitations on Design-
Build go beyond potentially losing additional federal funding.194 As 
discussed in the Virginia case study, Design-Build provides both cost 
and time savings in the highway construction process for government 
agencies.195 States like Florida with some limitations on Design-Build 

187 See § 1304(b), 126 Stat. at 532–33 (including Design-Build among the possible innovative 
techniques that can qualify and requiring that a project be funded from one of several funds 
including the NHPP); see also § 1106(a), 126 Stat. at 432–37 (requiring that projects funded by the 
NHPP improve infrastructure safety on the highway system).
188 § 1304(b), 126 Stat. at 532–33.
189 See id. (providing additional federal funding if projects use techniques like Design-Build).
190 See Fla. Stat. Ann. § 337.025(1) (capping annual spending on highway Design-Build projects at 
$120 million).
191 Id.
192 See § 1304(b), 126 Stat. at 532–33 (listing Design-Build as one of the qualifying innovative 
methods); Fla. Stat. Ann. § 337.025(1) (limiting annual highway Design-Build spending to $120 
million).
193 See Fla. Stat. Ann. § 337.025(1) (granting $120 million of annual Design-Build funding); see also
§ 1304, 126 Stat. at 532–33 (providing federal funding to states for using “innovative methods” like 
Design-Build).
194 See, e.g., Fla. Stat. Ann. § 337.025(1) (curbing Design-Build spending on highway projects at 
$120 million annually); Mass. Gen. Laws Ann. ch. 149A, § 14 (West 2008) (limiting the use of 
Design-Build to projects over $5 million); see also § 1304(b), 126 Stat. at 532–33 (listing Design-
Build as one of the qualifying innovative methods). 
195 See supra Part III.A.2 (finding that Virginia could save $4.2 million and over thirteen months of 
total time on constructing the hypothetical letting); see also S. Rep. No. 112-79, at 82 (presenting that 
Design-Build saves six percent on costs, and twelve and thirty-three percent time for construction 
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are potentially forgoing these inherent savings on highway projects.196

Thus, if a project is designated for Design-Bid-Build due to state 
statutory limitations on Design-Build, the state is wasting significant 
amounts of money and time.197 

States with limitations on Design-Build can take advantage 
of its inherent gains, much like broad authorization states.198 For 
instance, if Florida has not and will not surpass its $120 million cap 
on annual Design-Build funding for highway projects, then Florida 
can realize the same inherent gains from Design-Build as Virginia for 
a particular project.199 Thus, if Florida is able to use Design-Build on 
the hypothetical letting, it could save $4.2 million, one and a quarter 
months of construction time, and almost thirteen and a half months in 
total completion time.200

Thus, similar to the states with broad Design-Build authorization 
statutes, the advantages of using Design-Build for the hypothetical 
letting are two-fold for moderate states like Florida.201 First, Florida 
can take advantage of additional federal funding.202 Second, Florida 
could realize six percent cost savings and substantial time savings.203

However, unlike the states with broad Design-Build statutes, the 

and total completion, respectively). 
196 See, e.g., Fla. Stat. Ann. § 337.025(1) (authorizing annual highway Design-Build spending of 
$120 million).
197 See, e.g., id. (capping Design-Build spending on highway projects at $120 million annually, 
preventing its use on some otherwise qualified projects); La. Rev. Stat. Ann. § 48:250.2(A) (Supp. 
2012) (limiting the authorization of Design-Build by requiring legislative approval for projects); 
Mass. Gen. Laws Ann. ch. 149A, § 14 (restricting the use of Design-Build to projects over $5 
million).
198 See S. Rep. No. 112-79, at 82 (citing a report that found Design-Build saves six percent on 
costs, twelve percent on the time of construction and thirty-three percent on the total time of 
completion); see, e.g., Fla. Stat. Ann. § 337.025(1) (curbing Design-Build spending on highway 
projects at $120 million annually). 
199 See Fla. Stat. Ann. § 337.025(1) (stopping Design-Build funding on highway projects at $120 
million annually); see also supra Part III.A.2 (finding that Virginia could save $4.2 million, eleven 
months of construction time and almost thirteen and a half months of total completion time by 
using Design-Build on the hypothetical letting). 
200 See S. Rep. No. 112-79, at 82 (presenting six percent cost savings and multiplying that 
by $70,000,000, resulting in $4,200,000 of savings); id. (reporting twelve percent savings on 
construction time and multiplying that by thirteen months, resulting in a construction time of 
1.68 months and touting thirty-three percent savings on total time of completion and multiplying 
that by thirty-seven months).
201 See Fla. Stat. Ann. § 337.025(1) (allowing Design-Build for highway projects with an annual 
funding cap of $120 million); Va. Code Ann. § 33.1-12(2)(b) (Supp. 2012) (authorizing VDOT to 
use Design-Build for highway projects thus enabling VDOT to potentially qualify for section 1304 
funding and allowing VDOT to realize the inherent gains of Design-Build).
202 See MAP-21 Act, Pub. L. No. 112-141, § 1304, 126 Stat. 405, 532–33 (2012) (listing Design-Build 
as a qualifying method for additional federal funding); Fla. Stat. Ann. § 337.025(1) (capping 
funding for Design-Build highway projects at $120 million).
203 See S. Rep. No. 112-79, at 82 (reporting that Design-Build can save six percent on costs, twelve 
percent on the time of construction and thirty-three percent on the total time of completion).
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possibility for additional funding can be at risk because of the 
limitations Florida and other moderate states have on the use of Design-
Build for highway projects.204 If the financial ceiling on projects using 
Design-Build is implicated, Florida then misses out on using Design-
Build for opportunities that would have otherwise qualify for federal 
funding under section 1304.205 In addition, if precluded from using 
Design-Build, Florida and other moderate states might be overpaying 
for highway projects.206 When compounded, the two different missed 
savings opportunities underscore the potential losses of states with 
moderate Design-Build laws.

C. The Illinois Case Study: Limited Design-Build Statutes are 
Precluded from Taking Advantage of Section 1304 Funding and 

from Realizing Any Inherent Benefits 

Not all states have embraced Design-Build as a potential option 
for highway construction projects.207 Some states require that the 
bidding process for transportation construction contracts be conducted 
through Design-Bid-Build.208 Other states have authorized Design-
Build for specific projects, but have not granted general Design-Build 
authorization for transportation projects.209 Regardless of how the 
lack of authorization is structured, there are efficiency and monetary 

204 See, e.g., Fla. Stat. Ann. § 337.025(1) (capping spending at $120 million annually, thus 
preventing the use of Design-Build on other otherwise qualified projects); La. Rev. Stat. Ann.
§ 48:250.2(A) (Supp. 2012) (limiting the authorization of Design-Build by requiring legislative 
approval for projects); Mass. Gen. Laws Ann. 149A § 14 (West 2008) (restricting the use of Design-
Build to projects over $5 million). 
205 See Fla. Stat. Ann. § 337.025(1) (allowing up to $120 million for Design-Build highway projects, 
thus precluding any projects costing at least $70 million once $50 million has already been 
allocated); see also § 1304, 126 Stat. at 532–33 (providing that there is additional federal funding for 
projects that use “innovative methods” such as Design-Build, which in turn provides states with 
the opportunity to unlock state resources for other construction projects). 
206 See S. Rep. No. 112-79, at 82 (reporting that Design-Build can save six percent on costs and many 
months of construction time).
207 See Accelerating the Project Delivery Process, supra note 45, at 16 (statement of Victor Mendez, 
Administrator, Federal Highway Administration) (“There are some strategies . . . that simply 
are not being deployed on a national basis, including Design-Build . . . that I know from my own 
experience really move our major projects forward very quickly.”).
208 See, e.g., 30 Ill. Comp. Stat. Ann. 500 / 20-5 (West 2009) (forcing IDOT to use competitive 
bidding for highway projects); see also City of Cleveland v. Ohio, 508 F.3d 827, 841 (6th Cir. 2007) 
(distinguishing “competitive bidding” from alternative methods that are more cost effective such 
as “sole source award” or “best value” procurement); Minn. Stat. Ann. § 383B.158(1)(b) (West 
2004) (“‘Best Value’ describes a result intended in acquiring design-build services.”); cf. S.B. 1312, 
97th Gen. Assembly, Reg. Sess. (Ill. 2011) (creating Design-Build authorization for IDOT, but the 
Illinois General Assembly failed to pass the bill). 
209 See Iowa Code Ann. § 29A.57(3)(e) (West Supp. 2012) (allowing the state armory board to use 
Design-Build for projects to be funded entirely by federal money and for facilities solely used by 
the national guard); N.D. Cent. Code Ann. § 24-02-47(2) (West Supp. 2011) (limiting the director 
of NDDOT to only use Design-Build for projects on a signal light and a culvert). 
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repercussions for such states.210

1. Failing to Qualify for Section 1304 Funding Through the 
Design-Build Provision

The hypothetical letting calls for the construction of a new 
interchange at an exit on an interstate highway and the construction 
of two new auxiliary lanes with an estimated cost of $70 million. 
Under the Illinois Procurement Code, IDOT issues an invitation for 
bids that includes: (a) a purchase description of the construction of the 
interchange and auxiliary lanes, (b) the contractual terms, and (c) the 
conditions applicable to the procurement.211 IDOT then specifies any 
particular criteria it is demanding in the areas of “inspection, testing, 
quality, workmanship, and delivery.”212 Ultimately, IDOT must award 
the bid to the “lowest responsible and responsive bidder.”213 

The competitive bidding requirements of the Illinois Procurement 
Code preclude IDOT from taking advantage of the “innovative 
contracting” element of section 1304 for the hypothetical letting.214 
The Illinois Procurement Code requires IDOT to use Design-Bid-
Build, which demands that the construction contract be awarded to 
the lowest bidder.215 Thus, Illinois cannot use “innovative contracting 
methods” as a means for receiving additional federal funding through 
section 1304.216 Illinois might still be able to qualify for section 1304 
if IDOT requires other innovative measures as part of building the 
hypothetical letting such as using “intelligent compaction equipment” 
or “innovative construction equipment.”217 However, Illinois and other 
limited statute states cannot qualify under section 1304 in one of the 
most explicit ways provided: using Design-Build.218

210 See S. Rep. No. 112-79, at 82 (citing a study finding six percent cost savings and up to thirty-
three percent time savings when using Design-Build). 
211 30 Ill. Comp. Stat. Ann. 500 / 20-10(b).
212 30 Ill. Comp. Stat. Ann. 500 / 20-10(e).
213 30 Ill. Comp. Stat. Ann.500 / 20-10(g). But cf. Sayer v. Minn. Dep’t of Transp., 790 N.W.2d 
151, 156 (Minn. 2010) (explaining that Design-Build emphasizes the “best-value,” as opposed to 
Design-Bid-Build, which is fixated with the “lowest bid”).
214 Compare 30 Ill. Comp. Stat. Ann. 500 / 20-10 (requiring “lowest bid” competitive bidding for 
transportation construction projects), with MAP-21 Act, Pub. L. No. 112-141, § 1304, 126 Stat. 405 
(2012) (seeking innovation to avoid the problems of “traditional” contracting).
215 See 30 Ill. Comp. Stat. Ann. 500 / 20-10(a), 20-10(c) (mandating both that all projects be bid 
using “competitive sealed bidding” and that contracts be awarded to the “lowest” bidder); 
but see Sayer, 790 N.W.2d at 156 (describing Design-Build as structured to award contracts to the 
“highest qualified” bidder).
216 See § 1304(b), 126 Stat. at 532–33 (listing “innovative contracting methods” as a means to qualify 
for section 1304). 
217 See id. (granting additional funding for types of “innovative methods” such as worker safety or 
innovative technology). 
218 See id. (advancing “Design-Build” among its examples of qualifying “innovative methods”); 30 
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2. Forfeiting the Opportunity to Realize the Inherent Benefits 
of Design-Build

In disallowing Design-Build for highway projects, minimal Design-
Build states forfeit more than section 1304 funding.219 Unlike Florida 
and moderate Design-Build states that can realize gains from Design-
Build under the correct conditions, Illinois and the states with minimum 
authorizing statutes are precluded from enjoying the inherent benefits 
of Design-Build.220 Thus, the losses to a state without Design-Build 
authorization for highway construction projects are again two-fold.

As mentioned above, the first cost is a missed opportunity to secure 
additional federal funding.221 By not authorizing Design-Build for 
highway projects, states like Illinois cannot utilize simple opportunities 
for additional federal funding.222 Thus, such states are forced to spend 
more than what might otherwise be necessary on highway projects.223

The second cost is the missed opportunity to realize the inherent 
benefits of using Design-Build.224 Using the percentages analyzed by 
the U.S. Senate, under Design-Build, the hypothetical letting would 
cost $4.2 million less, construction would be completed in eleven 
months and three weeks, and overall completion would occur thirteen 
months and one and a half weeks early.225 However, under Title 30 of 

Ill. Comp. Stat. Ann.500 / 20-5 (requiring Design-Bid-Build for transportation projects).
219 See S. Rep. No. 112-79, at 82 (2011) (presenting that Design-Build saves six percent on costs and 
up to thirty-three percent on total time savings). But see, e.g., 30 Ill. Comp. Stat. Ann. 500 / 20-5 
(mandating that IDOT use Design-Bid-Build for highway projects).
220 Compare Fla. Stat. Ann. § 337.025(1) (West Supp. 2012) (authorizing Design-Build for highway 
projects but with an annual funding cap of $120 million), with 30 Ill. Comp. Stat. Ann. 500 / 20-5 
(precluding Design-Build by requiring Design-Bid-Build for transportation projects).
221 See MAP-21 Act, § 1304(b), 126 Stat. at 532–33 (listing “Design-Build” among its examples of 
qualifying “innovative methods”); 30 Ill. Comp. Stat. Ann. 500 / 20-5 (requiring Design-Bid-Build 
for highway projects). 
222 See 30 Ill. Comp. Stat. Ann.500 / 20-5 (demanding Design-Bid-Build for highway projects, 
thus precluding the use of Design-Build); see, e.g., § 1304, 126 Stat. at 532-33 (offering additional 
funding for the use of “innovative methods” such as Design-Build on transportation projects).
223 See Department of Transportation Project Delivery and Project Labor Agreements for Certain Public 
Works Projects: Hearing on S.B. 33 Before the Conn. Transp. Comm., 2012 Reg. Sess. (Conn. 2012) 
[hereinafter Hearing on S.B. 33] (statement of James Redeker, Commissioner, Conn. Dep’t 
of Transp.), available at http://www.cga.ct.gov/2012/TRAdata/Tmy/2012SB-00033-R000222-
Commissioner%20James%20P.%20Redeker,%20DOT-TMY.PDF (“[F]rankly, if I had design-
build, I could have gotten additional money to the state of Connecticut.”).
224 See Hearing on the U.S. Department of Veterans Affairs Budget, supra note 10, at 2–4 (2012) (statement 
of Tom Hardiman, Modular Building Institute) (adding that Design-Build improves consistency 
with an agency’s needs); see also Constr. Indus. Inst. Research Summary No. 133-1, supra note 
172, at 7 (finding that of the projects in the total project sample that had more than five percent 
cost growth, Design-Bid-Build constituted forty-nine percent of the projects while Design-Build 
only comprised thirty-four percent of the projects). 
225 See S. Rep. No. 112-79, at 82 (2011) (declaring that Design-Build saves six percent on costs and 
thirty-three percent on total completion time, thus presenting estimated savings when applied 
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the Illinois code, Design-Bid-Build is required for highway construction 
projects.226 Thus, Illinois would only realize the original estimates for 
the hypothetical letting.

Hence, Illinois and other states with limited Design-Build 
authorizing statutes are left with a compound loss similar to the one 
potentially facing the moderate Design-Build states like Florida.227

By using Design-Bid-Build, Illinois and other states with minimal 
authorizing statutes cannot take advantage of any additional funding 
for innovative contracting methods.228 They are also left fronting a bill 
that is potentially larger than what is otherwise necessary, and when 
states are not in the best financial position, missed savings can become 
magnified.229

III. Even for the Wary, Design-Build is Possible with Creative 
Structuring

Depending on the respective statute, states with broad authorizing 
Design-Build statutes can easily designate projects for Design-Build 
while others with moderate or minimal Design-Build authorization 
statutes might be required to use Design-Bid-Build.230 However, there 
are at least two possible ways to enable all states to take advantage of 
Design-Build and its benefits: (1) authorizing the use of Design-Build 
under the oversight of a Design-Build czar located within the state 
agency; and (2) removing automatic statutory limitations in favor of 
qualifications for Design-Build projects.

A. Oversight of Design-Build Within the State

The simplest method of enabling Design-Build is to authorize 
all state agencies, or at least state agencies that contract heavily, to 

to the hypothetical letting values of $70 million, thirty-seven months for completion and thirteen 
months for building). 
226 30 Ill. Comp. Stat. Ann. 500 / 20-5. 
227 Compare 30 Ill. Comp. Stat. Ann. 500 / 20-5 (requiring Design-Bid-Build for highway projects), 
with Fla. Stat. Ann. § 337.025(1) (West Supp. 2012) (authorizing Design-Build for highway 
projects but precluding any Design-Build spending on highway projects above $120 million per 
year). 
228 See MAP-21 Act, Pub. L. No. 112-141, § 1304, 126 Stat. 405, 532–33 (2012) (offering one hundred 
percent federal funding for the use of innovative contracting methods like Design-Build).
229 See Terry Savage, As Debt Crisis Looms at State Lavel, Illinois Identified as a ‘Sinkhole’, Chicago 
Sun-Times (Aug. 14, 2011), http://www.suntimes.com/business/savage/7069692-452/as-debt-
crisis-looms-at-state-level-illinois-identified-as-a-sinkhole.html (reporting that Illinois has about 
$19.6 billion at hand to pay $130.2 billion in due payments).
230 Compare Va. Code Ann. § 33.1-12(2)(b) (Supp. 2012) (authorizing the use of Design-Build for 
qualifying highway projects), with Fla. Stat. Ann. § 337.025(1) (authorizing Design-Build for 
highway projects but with an annual funding cap of $120 million), and 30 Ill. Comp. Stat. Ann.
500 / 20-5 (requiring Design-Bid-Build for highway projects).
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utilize the procurement method.231 Short of that, states can authorize 
agencies such as departments of transportation to use Design-Build, 
and place oversight over the project selection process within the 
respective agency.232 By enabling agencies to have the authorization 
necessary, states simplify the use of Design-Build, and maximize the 
opportunity to take advantage of benefits like federal funding, while 
still maintaining oversight of Design-Build procurement.

The statute could either authorize an existing manager within the 
agency or create a new position of “Design-Build Selection Director.”233

This centralizes and retains responsibility over the Design-Build project 
selection process within the respective agency, while still maintaining 
the policy of requiring some oversight. Thus, responsibility for any 
problems will lie with one manager who is directly related to the 
procurement of the project, unlike a legislature that is far removed.234

Some states, such as Louisiana, have a current Design-Build 
structure where state legislatures possess final approval authority.235

While legislative approval might appeal to the state legislators, a 
state legislature is not the appropriate body to have final approval 
of transportation construction projects. The procurement process 
and the legislative process operate in different manners, different 
levels of expertise, and at different speeds. In addition, legislative 
approval creates the potential for conflicts of interest among the 
members, bribery, interest group lobbying, or a general lack of interest 
because members are from different geographical areas and different 
professional backgrounds.

Thus, by granting agencies with Design-Build authority under a 
centralized Design-Build manager, states can maximize the positive 
potential of using Design-Build, while still retaining oversight. Doing 
so centralizes responsibility for the procurement process while 
placing Design-Build discretion in the hands of those with the best 
understanding of each project. Thus, it creates the potential to increase 
the ability of states to take advantage of opportunities like additional 

231 See, e.g., 2012 Conn. Legis. Serv. 12-70(1)(a) (West) (authorizing the Transportation Commissioner 
to use design-build as an alternative to design-bid-build for highway projects). 
232 See, e.g., Va. Code Ann. § 33.1-12(2)(b) (authorizing VDOT to use Design-Build, but placing 
final say on project selection in the hands of the Commissioner of VDOT).
233 See Chief Procurement Office, Ill. Dep’t of Transp., http://www2.illinois.gov/cpo/dot/Pages/
default.aspx (last visited Apr. 11, 2013) (displaying how departments such as IDOT already have 
existing procurement offices).
234 See, e.g., La. Rev. Stat. Ann. § 48:250.2(A) (Supp. 2012) (requiring the state legislature have say 
over Design-Build projects rather than leaving it to an agency like the LDOTD). 
235 See id. (requiring the approval of the state House and Senate transportation committees for 
highway Design-Build projects).
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federal funding under section 1304. The possibility of additional 
federal funding can then have derivative effects on states’ budgets, on 
infrastructure in states, and in other possible areas.

B. Removing Financial Restrictions on Design-Build Projects

States can also better utilize Design-Build by removing funding 
caps on Design-Build projects. This is possible even if states still desire 
some type of a limit on Design-Build. One potential method of merging 
both interests is that states can premise limitations around the eligibility 
requirements of projects, rather than on automatic thresholds. 

Annual caps on the money available for Design-Build preclude 
projects that might otherwise be prime for Design-Build because of 
numbers rather than merit.236 Likewise, thresholds on the project’s price 
tag arbitrarily limit the use of Design-Build.237 Projects are ineligible 
because they cost too much or too little, rather than because the project 
is not suitable for Design-Build. 

Rather, any structural limits on Design-Build projects should be 
on the eligibility criteria used to designate projects for Design-Build.238

States can write such factors into statutes or can require agencies to 
promulgate rules.239 For instance, states could require that projects 
have factors like a minimum number of bidders to ensure competition, 
or that projects use environmentally friendly or efficient construction 
equipment, or that projects have a certain amount of funding designated 
before proceeding. These steps will ensure that, by focusing limitations 
on the validity of the project itself rather than on arbitrary caps or 
thresholds, projects worthy for Design-Build will at least receive 
consideration.

Conclusion

Section 1304 of the MAP-21 Act signals Congressional awareness 
that alternative methods of procurement for transportation projects 
are available and worthwhile at the federal level. The specific mention 
of Design-Build in section 1304, coupled with the possibility of one 

236 See, e.g., Fla. Stat. Ann. § 337.025(1) (West Supp. 2012) (capping the annual funding for Design-
Build highway projects at $120 million).
237 See, e.g., Mass. Gen. Laws Ann. ch. 149A, § 14 (West 2008) (requiring Design-Build projects to 
cost more than $5,000,000). 
238 See, e.g., Alt. Project Delivery Office, Procurement Manual, supra note 102, at 24 (listing 
six objective criteria for Design-Build projects and requiring at least one to be true for successful 
designation). 
239 See Va. Code Ann. § 33.1-12 (Supp. 2012) (mandating by statute that state transportation 
organizations construct qualifying criteria for designating projects for Design-Build). 
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hundred percent federal funding for states using innovative delivery 
methods, is a testament that Congress recognizes that innovative 
techniques are available and should be utilized. The empirical 
evidence is growing to support the premise that Design-Build is an 
advantageous alternative to the traditional Design-Bid-Build. Studies 
have shown statistical advantages for Design-Build over Design-Bid-
Build in areas such as cost and completion time. Using figures from 
a CII study on a hypothetical letting in Design-Build friendly states 
like Virginia showed considerable potential differences in the cost 
and time necessary for completion. In addition, leading highway and 
transportation officials, such as the heads of the Connecticut and Utah 
departments of transportation, as well as the Administrator of the 
Federal Highway Administration have expressed their belief in the 
advantages of Design-Build.240

Yet, some states have shown reluctance in fully embracing Design-
Build. At a time when funding for government projects is scarce but work 
is still needed, a divide between the federal government and some states 
leaves potential cash on the table and could be contributing to waste. 
The results when using the same CII study and the same hypothetical 
letting in states were Design-Build is only partially authorized, such as 
Florida, or in states were it is prohibited for highway projects, like in 
Illinois, indicate that many states are probably costing their taxpayers 
additional resources by continuing to use Design-Bid-Build.

As experts have pointed out, Design-Build is not without its faults 
and Design-Build-Build is not without its merits. However, creative 
structuring of Design-Build programs, such as appointing a Design-
Build czar, or establishing objective qualifications for projects, can 
make the method more accessible while limiting its weaknesses. Thus, 
the slow development of highway project delivery methods throughout 
the states signifies that Thomas Jefferson’s fears of government waste 
in 1802 remain prevalent; improvement, however, is possible through 
the creative structuring of Design-Build statutes.

240 See Accelerating the Project Delivery Process, supra note 45, at 16 (statement of Victor Mendez, 
Administrator, Federal Highway Administration) (“There are some strategies . . . that simply 
are not being deployed on a national basis, including Design-Build . . . that I know from my 
own experience really move our major projects forward very quickly.”); Hearing on Improving and 
Reforming the Nation’s Surface Transportation Programs, supra note 69, at 358 (testimony of John R. 
Njord, Executive Director, Utah Dep’t of Transp.) (testifying that Design-Build can speed up the 
completion of large-scale projects); Hearing on S.B. 33, supra note 223 (statement of James Redeker, 
Commissioner, Conn. Dep’t of Transp.) (“[F]rankly, if I had design-build, I could have gotten 
additional money to the state of Connecticut.”). 
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Uncharted Waters: hoW Hornbeck 
offsHore services, LLc v. saLazar  
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JUdicial oVersight of agency 
BeHavior

Kyle g. Bates*

Introduction

following the Deepwater Horizon oil spill of april 20, 2010,1 oil 
companies filed several suits against the Department of the interior 
(Doi or interior) for various dimensions of alleged government 
misconduct surrounding attempts to regulate private offshore drilling 
in the gulf of mexico. Hornbeck Offshore Services, LLC v. Salazar is one of 
several such cases challenging the Doi’s response,2 which included a 
moratorium in may 2010 halting offshore drilling in the gulf of mexico 

* american University Washington College of Law, J.D. Candidate, 2014; emory University, 
B.a., 2011. i would like to thank Judge Jennifer Walker elrod for her patience in helping me 
improve my writing. Judge elrod, the product that follows is an imperfect attempt to follow the 
guidelines and standards you set for my work last summer, and i will undoubtedly be a better 
advocate for having learned from you and your clerks. thanks are also due to the board and staff 
of the Legislation & Policy Brief at american University for their careful editing and suggestions. 
Finally, i am grateful to my family and friends for their support throughout the writing process, 
and for challenging me to live up to my responsibilities as a brother, son, and boyfriend while 
tending to my life as a law student; thanks for reminding me how much i need both.
1 See generally Campbell robertson & Clifford Krauss, Oil Rig Sinks, Raising Fears Of a Major Spill 
in the Gulf, N.Y. times, apr. 23, 2010, available at http://query.nytimes.com/gst/fullpage.html?res
=9400e7De113eF930a15757C0a9669D8B63; Laura margonelli, A Spill of Our Own, N.Y. times, 
may 2, 2010, available at http://www.nytimes.com/2010/05/02/opinion/02margonelli.html; stephen 
Power, Judge Overturns Drilling Ban, Wall st. J., Jun. 22, 2010, available at http://online.wsj.com/
article/sB10001424052748704853404575322942341022322.html.
2 see, e.g., gulf restoration Network, inc. v. salazar, 683 F.3d 158 (5th Cir. 2012) (challenging 
interior’s approval of drilling permits following the oil spill); Defenders of Wildlife v. Bureau of 
ocean energy mgmt., regulation, enforcement, No. 0-0254-Ws-C, 2012 WL 1640676 (s.D. ala. 
may 8, 2012) (seeking declaratory judgment against interior for leases granted following the oil 
spill); ensco offshore Co. v. salazar, 781 F. supp. 2d 332 (e.D. La. 2011) (challenging interior’s 
moratorium on offshore drilling activities following the oil spill). 
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after the “catastrophic”3 Deepwater Horizon oil spill.4 Several companies 
engaged in offshore drilling challenged DOI’s moratorium in federal 
district court on June 7, 2010.5 Judge Feldman of the Eastern District 
of Louisiana issued a preliminary injunction on June 22, 2010 staying 
the effects of the moratorium, finding that the public interest, the 
degree of harm to the local economy, and the availability of domestic 
energy warranted a preliminary injunction allowing the thirty-three oil 
companies, and those similarly situated, to resume offshore drilling.6

DOI appealed the court’s injunction against its moratorium. While that 
appeal was pending, Secretary of the Interior Kenneth Salazar testified 
at a Senate subcommittee hearing that the moratorium remained in 
effect.7 Pursuant to the literal terms of the injunction, DOI repealed 
the initial moratorium but replaced it with a substantially identical 
one, despite Judge Feldman’s order staying enforcement of the initial 
moratorium.8 In August 2012, the district court found DOI in contempt 
after the agency refused to materially comply with the stay of the 
moratorium and required DOI to pay more than $500,000 in attorneys’ 
fees for the extended litigation stemming from DOI’s behavior.9

Protracted litigation followed, culminating in hearings for oral 
argument before the Fifth Circuit on August 8, 2012.10 On November 27, 
2012, a majority of the Fifth Circuit panel reversed the district court’s 
contempt finding, and in doing so criticized the injunction for failing 
to clearly set out that its purpose was to prevent the resumption of 
operations until further court order.11 Setting aside the machinations for 

3 Press Release, Dep’t of the Interior, Secretary Salazar Calls for New Safety Measures for 
Offshore Oil and Gas Operations; Orders Six Month Moratorium on Deepwater Drilling (May 
27, 2010), available at http://www.doi.gov/news/pressreleases/Salazar-Calls-for-New-Safety-
Measures-for-Offshore-Oil-and-Gas-Operations-Orders-Six-Month-Moratorium-on-Deepwater-
Drilling.cfm (last visited Feb. 9, 2013).
4 The original texts of the Notice to Lessees regarding the moratorium are available at 
http://www.doi.gov/news/pressreleases/upload/MORATORIUM_NTL.pdf (last visited Feb. 9, 
2013). The Department of Interior (DOI) is an executive agency, and its authorization for issuing 
such a moratorium can be found at 30 C.F.R. 250.172(b), which is authorized by 30 U.S.C. § 1751 
(2012), 31 U.S.C. § 9701 (2012), and 43 U.S.C. § 1334 (2012).
5 Hornbeck Offshore Servs., LLC v. Salazar, 696 F. Supp. 2d 627, 627 (E.D. La. 2010).
6 Id. at 639.
7 Minerals Mgmt. Serv. Reorganization Hearing Before S. Appropriations Comm., Interior, Env’t. & 
Related Agencies Subcomm., 111th Cong., 21–22 (June 23, 2010) available at http://www.gpo.gov/
fdsys/pkg/CHRG-111shrg57214/pdf/CHRG-111shrg57214.pdf [hereinafter Senate Minerals 
Reorganization Hearing].
8 Plaintiff-Appellees’ Original Brief at 2–3, Hornbeck Offshore Servs., L.L.C. v. Salazar, 696 
F. Supp. 2d 627 (E.D. La. 2010).
9 Opening Brief for the Defendants at 2, Hornbeck Offshore Servs., L.L.C. v. Salazar, No. 11-
30936, 2012 WL 1029835 (5th Cir. Jan. 30, 2012).
10 Audio recording: Oral arguments in re: Hornbeck Offshore Servs., L.L.C. v. Salazar, No. 11-
30936 (5th Cir. Aug. 8, 2012), available at http://www.ca5.uscourts.gov/OralArgumentRecordings.
aspx.
11 Hornbeck Offshore Servs., L.L.C. v. Salazar, 701 F.3d 810, 818 (5th Cir. 2012).
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reviewing a finding of civil contempt, what makes the circumstances 
of Hornbeck so unique is the narrowness by which the Fifth Circuit is 
willing to construe its own judicial power in contrast with how much 
latitude it gives to the Executive Branch and its related agencies to 
continue pursuing controversial policies.12

The term “nonacquiescence” describes the gap between an adverse 
court ruling and an agency policy that allows for continued agency 
activity inconsistent with that ruling.13 Only a federal statute or an 
opinion from the Supreme Court can close this gap.14 The limited scope 
by which the judiciary can forcibly align agency actions with judicial 
decisions has remained constant, despite a relative explosion in agency 
involvement in national citizen-state interaction.15 Over the last sixty 
years, agencies have been the primary movers in deciding several key 
constitutional issues and their applicability to large-scale government 
programs.16 Beginning in the 1980s, courts began taking active measures 
to curb intracircuit nonacquiescence. Hornbeck departs substantially 
from the historical backdrop of nonacquiescence; administrative 
agencies have traditionally abided by district court injunctions, 
but in Hornbeck DOI chose to pursue its own policy over the stay in 

12 See id. at 825 (Elrod, J., dissenting) (“The court’s power to enforce its orders must remain intact, 
even in the midst of the most critical emergencies of the state. Simply put, the Judiciary may be 
the least dangerous branch, but it is not entirely toothless.”).
13 See id. Agency nonacquiescence can be characterized as “intercircuit” when a given agency 
refuses to apply a circuit court decision to agency activity in another circuit’s jurisdiction, or 
“intracircuit” when that agency refuses to apply the holding to its activity in the issuing circuit’s 
jurisdiction. See id. at 694. Compare Matter of Waldei, 19 I. & N. Dec. 189, 193 (B.I.A. 1984) (“[A]s 
we do not agree with the court’s interpretation, we decline to follow the holding of Yiu Sing Chun 
v. Sava, [] outside of the Second Circuit.”) (internal citation omitted), with Hillhouse v. Harris, 715 
F.2d 428, 430 (8th Cir. 1983) (“The result of this individual case should not obscure the fact that the 
regulations of HHS are not the supreme law of the land. ‘It is, emphatically, the province and duty 
of the judicial department, to say what the law is,’ and the Secretary will ignore that principle at 
his peril.”) (internal citation omitted).
14 See Estreicher & Revesz, infra note 17, at 681 n.1 (noting that lower federal courts clearly have 
the authority to issue binding decisions on the dispute at issue, and that acquiescence focuses on 
the unwillingness of agencies to apply such a decision to subsequent internal proceedings).
15 See, e.g., Heckler v. Cheney, 470 U.S. 821, 854 (1985) (“The problem of agency refusal to act is 
one of the pressing problems of the modern administrative state, given the enormous powers, 
for both good and ill, that agency inaction, like agency action, holds over citizens.”); Gillian E. 
Metzger, Ordinary Administrative Law As Constitutional Common Law, 110 Colum. L. Rev. 479, 
489 (2010) (discussing the modern administrative state, “in which rulemaking is pervasive and 
agencies exercise broad discretion in devising requirements that can have a substantial impact on 
identified groups”) (internal citation omitted).
16 See Lopez v. Heckler, 725 F.2d 1489, 1499–500 (9th Cir. 1984) (issuing a circuit-wide injunction 
ordering the Social Security Administration to restore benefits payments), vacated on other grounds, 
469 U.S. 1082 (1984); Reuel E. Schiller, The Era of Deference: Courts, Expertise, and the Emergence of 
New Deal Administrative Law, 106 Mich. L. Rev. 399, 438 (2007) (referencing N.L.R.B. v. Federbush 
Co., 121 F.2d 954, 957 (2d Cir. 1941)) (“[Judge Learned] Hand stayed within the role that courts had 
been assigned by New Deal-era legal theorists. He left any say over whether the First Amendment 
was violated or not to the experts at the NLRB.”).
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enforcement ordered by the Eastern District Court of Louisiana.17

If this expanded application of nonacquiescence gains broader 
application in federal courts, two consequences will result. The first 
is a kind of moral hazard: agencies will craft bolder, more aggressive 
policies if armed with the knowledge that those policies can still be 
applied despite adverse court decisions. Second, and relatedly, by 
adopting such a narrow conception of its own reviewing power vis-à-
vis agency behavior, the federal judiciary will cede an indeterminable 
amount of its own oversight authority with equally indeterminable 
consequences for future plaintiffs.

The Supreme Court has yet to decide whether intracircuit agency 
nonacquiescence18 is constitutional, and until the Court addresses 
that question, clashes between the federal judiciary and agency 
administrators are likely to continue. Commentators are divided as to 
how likely it is that the Supreme Court will take up the constitutional 
arguments. Proponents of intracircuit nonacquiescence argue that non-
constitutional means can address the concerns regarding the practice, 
and opponents argue that the lack of a definitive response from the 
Court on the constitutional arguments that would address how to 
resolve the tension between the executive and judiciary branches 
makes the conflict intractable.19

Two main factors, if present, can soften a reviewing court’s 
response to agency nonacquiescence. Courts have found that, in 
certain circumstances, public policy may necessitate some degree of 
nonacquiescence in order to preserve the continuity of agency impact 
across its national jurisdiction. The first of these is venue uncertainty, 
which occurs when an agency is necessarily exposed to review in 
multiple courts by virtue of its authorizing statute.20 The second is 

17 See Samuel Estreicher & Richard L. Revesz, Nonacquiescence by Federal Administrative Agencies, 
98 Yale L.J. 679, 681 n.1 (1989) (“Agencies have accepted, of course, the authority of the lower 
federal courts to enter rulings that are binding resolutions of the particular dispute between the 
parties before the court.”).
18 Intracircuit nonacquiescence is the term used by courts and academics to describe cases in 
which the agency in question chooses not to adhere to a circuit court decision relating to an agency 
policy in that circuit court’s jurisdiction. Intercircuit nonacquiescence is generally regarded 
as more controversial than refusal to apply decisions from other less proximate circuit courts, 
especially when venue choice or uncertainty does not exist.
19 Compare Estreicher & Revesz, supra note 17, at 683, with Coenen, infra note 28, at 1359. 
20 Compare Maranville, infra note 67, at 494 (discussing the broad authorizing statutes of certain 
agencies, like the NLRB, FTC and IRS, which give claimants a choice of courts in which to 
adjudicate their claims, necessarily creating uncertainty about in which court these agencies will 
be called to defend agency policy) with Coenen, infra note 28, at 1349 (“If benefits are denied 
both by frontline claims evaluators and by higher-level SSA officials responsible for reviewing 
denials, an appeal lies solely to the local district court and, from that court, to the regional court 
of appeals. Thus, Social Security decision makers can determine readily which circuit court has 
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the uniform administration21 of agency policy, like the IRS’s desire to 
uniformly administer the tax code despite differing interpretations of 
its provisions across circuits.22

Although neither the government nor the oil companies that filed 
suit in Hornbeck have explicitly raised the issue, the outcome of this 
case has fundamental implications for the scope of the doctrine of 
nonacquiescence.23 If, as the Fifth Circuit held in its November 2012 
opinion,24 agencies are only bound by the narrow and literal language 
of an injunction, the space in which an agency can operate in opposition 
to a disadvantageous judicial order or opinion is much greater than 
the two discrete circumstances that have been historically recognized 
as justifiable. Consequently, this will also expand the sheer number of 
individuals affected by the agency policy in question, and similarly 
situated non-parties will not only no longer be able to rely on favorable 
outcomes in court to vindicate their rights, but the government may 
be able to use estoppel-based defenses to preclude those parties from 
filing a similar suit. This set of outcomes would be a tremendous power 
swing in favor of administrative agencies.

The current state of nonacquiescence jurisprudence allows agencies 
to limit the application of court decisions to minimize the impact on 
administrative policy, as long as the measures implementing that 
policy are within the statutory bounds of that agency’s purview. As 
the circumstances of Hornbeck underscore, until the Supreme Court 
addresses whether such nonacquiescence is constitutional and, if so, 
what the boundaries are, there remains an impermissibly large gap in 
available remedies for similarly situated plaintiffs affected by agency 
policy in the same jurisdiction. Part I of this Article discusses the 
traditional bases for nonacquiescence, and finds that the circumstances 
of Hornbeck fall well outside the narrow policy reasons for which 
courts have allowed nonacquiescence in the past. Part II of this Article 
surveys the relevant nonacquiescence case law that has developed 

review authority over any particular claimant’s case.”).
21 Uniformity can be further subdivided and understood in terms of horizontal (similar treatment 
at the agency level of all claimants similarly situated) or vertical (similar treatment in the same 
geographic area of all claimants similarly situated). See Estreicher & Revesz, supra note 17, at 695.
22 SeeLopez, 725 F.2d at 1503 n.12 (describing the Internal Revenue Service’s use of nonacquiescence). 
23 There are hundreds of federal agencies that operate in the United States with very different 
styles and purviews, and it is inherently difficult to apply generalizations about agency behavior 
uniformly to all actors. The distinction between executive and independent agencies is also a 
separate topic of legal academic discourse, but not strictly relevant to this discussion. See generally
Donald W. Crowley, Judicial Review of Administrative Agencies: Does the Type of Agency 
Matter?, 40 W. Pol. Q. 265, 265–83 (1987); “Federal Agencies & Commissions,” The White House, 
http://www.whitehouse.gov/our-government/federal-agencies-and-commissions (last visited 
Mar. 25, 2013). 
24 See Hornbeck Offshore Servs. v. Salazar, 710 F.3d 810 (5th Cir. 2012).
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since the 1980s, and analyzes the major themes these cases contribute 
to the issues underlying the parties’ dispute in Hornbeck. Furthermore, 
Part II explains that although agencies have at times refused to apply 
circuit court decisions within the jurisdiction of that circuit court, 
appellate judges have harshly criticized this type of noncompliance as 
an impermissible substitute for judicial review.25

Part III then describes the circumstances of the Hornbeck litigation, 
focusing on DOI’s use of two substantively identical moratoria to 
circumvent the district court’s injunction. Part III also asserts that, on a 
practical level, the continued expansion of nonacquiescence implicated 
by the Fifth Circuit’s decision in Hornbeck would improperly expand 
the doctrine of nonacquiescence and remove a key piece of the ability 
of the judiciary to check agency behavior.

Finally, Part IV recommends a legislative response or timely 
Supreme Court review, and concludes that either would be an effective 
answer to the unbalanced state of power relations between the judiciary 
and federal administrative agencies at present. As it stands, and as 
the Fifth Circuit’s recent decision in Hornbeck underscores and indeed 
amplifies, agencies are afforded too much power to continue pursuing 
policy objectives without meaningful judicial review. This Article 
concludes that definitive action should preempt a broader application 
of the Fifth Circuit’s overly narrow construction of its own judicial 
power to avoid creating safety for agency administrators to craft overly 
aggressive policies, as well as to prevent judicial review of said policies 
from being so lax as to make potential plaintiffs’ remedies (e.g. specific 
performance) effectively unenforceable.

I. Traditional Policy Arguments in Favor of Intracircuit 
Nonacquiescence

Nonacquiescence is the continued pursuit of a given agency policy 
in the face of an adverse court decision dictating a change to how that 
policy is administered. Intercircuit nonacquiescence refers to applying 
a policy in contravention to a decision from another circuit, whereas 
intracircuit nonacquiescence takes place when an agency continues to 
apply a condemned policy within the circuit issuing the adverse order. 
For nonacquiescence generally, and intracircuit nonacquiescence in 
particular, uniformity of administration of agency regulations is the 
predominant, consequential argument advanced by agencies in favor 

25 See Estreicher & Revesz, supra note 17, at 681 (“[D]espite occasional judicial criticism, 
nonacquiescence persisted without either legitimation or interdiction by Congress or the Supreme 
Court.”).
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of nonacquiescence.26 In the intercircuit context this argument seems 
plausible in that it may be impractical for an agency to adjust its practice 
according to different circuit court interpretations, some of which may 
even conflict.27 To follow the letter and spirit of conflicting decisions 
issued by different circuit courts would mean applying the policy of 
the agency differently to otherwise similarly situated persons based 
solely on the appellate jurisdiction in which they live. This would 
necessarily undermine the agency’s goal of uniformity with respect 
to policy administration.28 However, the assumption that intracircuit 
nonacquiescence will advance national uniformity is faulty in all but 
the most exceptional circumstance where a reviewing court departs 
from established precedent.29

In Hornbeck, uniform application of DOI’s policy is not at issue 
because, although other offshore drilling operations take place in 
Alaska and along the East Coast, the triggering environmental event 
giving rise to the moratoria, all of the plaintiffs and all of the associated 
activity are located in the Gulf of Mexico and therefore within the 
Fifth Circuit’s jurisdiction.30 DOI issued the moratorium on May 20, 
2010 (hereinafter the May Directive). By continuing to advance the 
interests of the May Directive through the imposition of a substantially 
similar moratorium, DOI is less able to rely on uniformity of policy 
administration as a justification for its noncompliance with the court’s 
order.31  DOI cannot assert even the few narrow policy reasons for 
which courts have occasionally upheld nonacquiescence. The narrow 
construction of the district court’s injunction by the Fifth Circuit in 
November 2012 represents a material extension of agency power with 
an equally significant potential impact on future plaintiffs absent a 

26 See Samuel Figler, Executive Agency Nonacquiescence to Judicial Opinions, 61 Geo. Wash. L. 
Rev. 1664, 1673, 1673 n.64 (1992–1993) (referencing United States v. Estate of Donnelly, 397 U.S. 
286 (1970)) (“The principal justification for intracircuit nonacquiescence is that administrative 
agencies must administer their programs uniformly throughout the United States.”).
27 See Maranville, infra note 67, at 493 (discussing the high volume of potential precedent for large, 
national agencies whose decisions can be challenged in district court, and the difficulty high-level 
administrators face in keeping track of all relevant litigation).
28 But see Dan T. Coenen, The Constitutional Case Against Intracircuit Nonacquiescence, 75 Minn. 
L. Rev. 1339, 1414–15 & n.418 (1991) (“[T]he agencies themselves can cure most problems of 
nonuniformity by promptly seeking Supreme Court review and a resulting clarification of 
national law.”).
29 Matthew Diller & Nancy Morawetz, Intracircuit Nonacquiescence and the Breakdown of the Rule of 
Law: A Response to Estreicher and Revesz, 99 Yale L.J. 801, 813 (1990) (challenging the presumption 
that nonacquiescence advances national uniformity, and underscoring that differing regional 
interpretations are irrelevant to nonacquiescence analysis unless noncompliance will create 
uniformity across those regions).
30 Hornbeck, 696 F. Supp. 2d at 630 (“The plaintiffs in this case provide a myriad of services to 
support offshore oil and gas drilling, exploration, and production activities in the Gulf of Mexico’s 
Outer Continental Shelf.”).
31 See supra notes 19–21 and accompanying text.
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legislative statement from Congress.

II. Intracircuit Nonacquiescence Since Lopez v. HeckLer

Lopez,32 Stieberger,33 and Johnson,34 are a series of watershed cases 
in which the federal courts harshly criticized agency attempts to 
further policy in the face of adverse judicial opinions. Despite the 
absence of on-point Supreme Court jurisprudence, these three cases 
outline the analysis that appellate courts apply to the difficult issue 
of how to reconcile competing claims of deferential treatment in the 
same decision making sphere. These cases exemplify the rift between 
executive administrative power and the federal judiciary, and the Fifth 
Circuit’s decision in Hornbeck may widen that rift even further.

Beginning with the Ninth Circuit’s 1984 decision in Lopez v. 
Heckler, courts began taking more direct action to limit the ability of 
administrative agencies to dictate the way they comply with judicial 
orders. In Lopez, the plaintiffs brought suit challenging the system 
by which the Department of Health and Human Services (HHS) 
distributed disability benefits.35 The plaintiffs comprised a class of 
workers previously eligible for disability benefits who were ineligible 
under the Secretary’s new system, which remained in place despite two 
California district court decisions describing the proper distribution 
system for disability benefits.36 Circuit precedent required HHS to 
show proof that a given recipient’s condition had improved before 
terminating payment—a requirement HHS continued to disregard in 
distributing benefits.37 The plaintiffs secured a preliminary injunction 
mandating the reinstatement of benefits, and HHS appealed.38 Chief 
Justice Rehnquist issued a partial stay regarding plaintiffs whose 
benefits were denied before the Ninth Circuit’s instructive decisions 
in Finnegan v. Matthews39 and Patti v. Schweiker40 became final, and the 
full Supreme Court ultimately vacated and remanded the case for 
reconsideration in light of the Social Security Act of 1984.41

32 Lopez v. Heckler, 725 F.2d 1489 (9th Cir. 1984), vacated on other grounds Heckler v. Lopez, 469 
U.S. 1082 (1984).
33 Stieberger v. Heckler, 615 F. Supp. 1315 (S.D.N.Y. 1985), vacated sub. nom. Stieberger v. Bowen, 
801 F.2d 29 (2d Cir. 1986).
34 Johnson v. U.S. R.R. Retirement Bd., 969 F.2d 1082, 1083 (D.C. Cir. 1992).
35 Lopez, 725 F.2d at 1493.
36 Id. at 1494–95.
37 Id. The decisions referenced in Justice Reinhardt’s opinion were Finnegan v. Matthews, 641 
F.2d 1340 (9th Cir.1981), and Patti v. Schweiker, 669 F.2d 582 (9th Cir. 1982). 
38 See Lopez v. Heckler, 572 F. Supp. 26, 32 (C.D. Cal. 1983) aff’d in part, rev’d in part, 725 F.2d 1489 
(9th Cir. 1984), vacated, 469 U.S. 1082 (1984).
39 641 F.2d 1340 (9th Cir. 1981).
40 669 F.2d 582 (9th Cir. 1982).
41 Lopez v. Heckler, 106 F.R.D. 268, 269 (1984).
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Although the Supreme Court never reached the issue of whether 
HHS’s policy of nonacquiescence was legal, both the district court and 
Ninth Circuit opinions discuss how intracircuit nonacquiescence of the 
kind described in Lopez treads on the separation of powers doctrine.42

Rather than challenge the validity of the Finnegan and Patti decisions, 
which the Ninth Circuit correctly pointed out would also not be 
appropriate in district court, HHS skipped the crucial step of seeking 
judicial review and decided the appropriate legal conclusion for itself.43

Following the Ninth Circuit’s decision in Lopez, the Second Circuit 
was confronted with the Social Security Administration’s (SSA’s) 
nonacquiescence policy in Stieberger v. Heckler.44 The plaintiffs, a class 
of disability beneficiaries, challenged the SSA’s practice of reviewing 
disability cases by administrative law judges (ALJs).45 These judges, in 
accordance with binding Second Circuit precedent, were required to 
treat testimony from the claimant’s treating physician as binding on 
the fact finder, there the ALJ, in accordance with the so-called “treating 
physician rule.”46

The SSA refused to abide by the treating physician rule, and even 
issued regulations explicitly ordering the ALJs to require substantial 
evidence to support such testimony.47 The stated nonacquiescence 
policy executed by the ALJs was to disregard federal court decisions 
from the circuit in which they sat if they diverged from the Secretary’s 
policy objectives.48 The district court noted that the SSA carried out 
its nonacquiescence policy both by continuing agency initiatives 
that conflicted with circuit court decisions and by issuing statements 
directing agency personnel, including ALJs, not to adhere to certain 

42 See Lopez, 572 F. Supp. at 29–30 (“[G]overnmental agencies, like all individuals and other entities, 
are obliged to follow and apply the law as it is interpreted by the courts.”); Lopez, 725 F.2d at 1497 
(“Far from raising questions of judicial interference in executive actions, this case presents the 
reverse constitutional problem: the executive branch defying the courts and undermining what 
are perhaps the fundamental precepts of our constitutional system—the separation of powers and 
respect for the law.”).
43 See Lopez, 725 F.2d at 1496–97 (noting that the proposition that the Social Security Act forbids 
the Secretary from terminating benefits of persons she has determined to be disabled until she 
comes forth with evidence of medical improvement is settled and “law of the circuit”).
44 615 F. Supp. 1315 (S.D.N.Y. 1985), vacated sub. nom. Stieberger v. Bowen, 801 F.2d 29 (2d Cir. 
1986).
45 Id. at 1321.
46 See Bowen, 801 F.2d at 31 (“The [treating physician] rule, which has been the law of this circuit 
for at least five years, provides that a treating physician’s opinion on the subject of medical 
disability, i.e., diagnosis and nature and degree of impairment, is: (i) binding on the fact-finder 
unless contradicted by substantial evidence. . .”) (citation omitted).
47 See id. at 32 (“The [district] [c]ourt also cited regulations suggesting that a treating 
physician’s opinion must be supported by clinical or laboratory findings.”) (citing (20 C.F.R. 
§§ 404.1526(b), 416.925(b) (1986)).
48 See id.
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circuit decisions.49 Although the district court ultimately vacated 
the preliminary injunction for being overly broad, the SSA’s level of 
compliance with the Second Circuit’s interpretation of the treatment 
rules at issue was critical to determining the scope of the final 
injunction.50

Then, in 1992, the D.C. Circuit decided Johnson v. United States 
Railroad Retirement Board,51 in which the court considered the Railroad 
Retirement Board’s intracircuit nonacquiescence policy and its effect on 
benefits paid to retired workers.52 For eleven years, the Board stopped 
paying retirement benefits to workers after their dependent children 
turned sixteen, despite language in the Railroad Retirement Act of 
1974 requiring that they pay benefits until the dependent children 
turned eighteen.53 Under its own interpretation of the Social Security 
Act, the Board’s decisions would be insulated from class actions by 
the relationship between the Railroad Act and the Social Security Act, 
despite two contrary decisions from the Eighth and Eleventh circuits.54

The Johnson court called the Board’s refusal to adhere to the Eighth 
Circuit’s decision “extraordinary,” and discussed several alternatives 
to the intracircuit nonacquiescence that the agency neglected to explore 
before litigation.55 Acknowledging the agency’s concerns for uniformity 
in the application of administrative policy, the Johnson court found the 
arguments for intercircuit nonacquiescence more persuasive (or less 
objectionable) than the arguments for intracircuit nonacquiescence.56

Although the decisions of one circuit certainly deserve respect, the 
non-binding status of foreign circuit court decisions allows issues to 
“percolate” throughout the judicial system, allowing issues that produce 

49 Stieberger, 615 F. Supp. at 1351 (describing scope of nonacquiescence by the SSA, which includes 
furthering general policies that contradict the Second Circuit’s interpretation and promulgating 
regulations instructing ALJs to act directly in opposition to that interpretation).
50 Bowen, 801 F.2d at 38 (noting that failure to properly apply the Second Circuit’s interpretation 
of the treating physician rule will warrant injunctive relief).
51 969 F.2d 1082 (D.C. Cir. 1992).
52 See id. at 1083.
53 Id.; see also 45 U.S.C. §§ 231–231(v) (2006).
54 See, e.g., Johnson v. U.S. R.R. Retirement Bd., 925 F.2d 1374 (11th Cir. 1991); Costello v. U.S. R.R. 
Retirement Bd., 780 F.2d 1352 (8th Cir. 1985).
55 See Johnson, 969 F.2d at 1092 (“When an agency honestly believes a circuit court has misinterpreted 
the law, there are two places it can go to correct the error: Congress or the Supreme Court. The 
Railroad Retirement Board has done neither. It has not asked Congress to clarify its intentions, 
even after two circuits said it had misunderstood Congress’s intentions. More remarkably, it has 
failed to petition the Supreme Court for certiorari, even in the decisions it claims to believe were 
wrongly decided. The Board appears, as a result, to be less interested in national uniformity than 
in denying benefits one way or another.”).
56 Id. at 1093 (“[T]he arguments against inter circuit nonacquiescence, []which occurs when an 
agency refuses to apply the decision of one circuit to claims that will be reviewed by another 
circuit[], are much less compelling than the arguments against intra circuit nonacquiescence.”).
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varying results in the circuits to be resolved by the Supreme Court.57

Like the HHS policy at issue in Lopez, the Court in Johnson characterized 
intracircuit nonacquiescence as an end run around judicial review, 
and a normative deviation that intercircuit nonacquiescence does not 
present. Finally, the D.C. Circuit noted that additional attempts to 
pursue the Board’s statutory construction against repeated judicial 
rejection would constitute contempt.58

These principles, when taken together, underscore the increasingly 
harsh criticism that courts of appeals have extended to agencies 
practicing intracircuit nonacquiescence. Yet, empirical studies have 
shown that a number of federal agencies still practice nonacquiescence 
in varying forms.59 Uniformity with respect to the application of a 
certain agency policies has been advanced as the justification for 
applying the policy despite disagreement among the circuits as to 
its proper application, and when venue uncertainty or horizontal 
uniformity is particularly important, courts have been even less critical 
of agency nonacquiescence.60 However, none of these mitigating 
factors are present in Hornbeck. By finding that DOI’s conduct did not 
rise to the level of contempt, the ability of agencies to continue policy 
platforms already rejected by the courts will be widened beyond venue 
uncertainty and tax collection. This is a material departure from prior 
treatment of nonacquiescence.

As will be more fully described in Part IV, the consequences of 
nonacquiescence by federal agencies, especially in highly regulated 
sectors of the economy like the offshore petroleum exploration 
industry, raise persistent constitutional issues that appreciably affect 
the remedies available to industry actors similar to those challenging 
the DOI’s actions in Hornbeck.61

57 See id.
58 Id. (“[N]ow that three circuits have rejected the Board’s position, and not one has accepted it, 
further resistance would show contempt for the rule of law.”).
59 Robert J. Hume, How Courts Impact Federal Administrative Behavior 10, 14–15 (2009); see 
also Estreicher & Revesz, supra note 17, at 713 (describing the results of the authors’ “Survey of 
Other Major Federal Agencies”).
60 See Raybestos Friction Materials Co., 9 O.S.H. Cas. (BNA) 1141, 1143 (No. 80–2793, 1980) (noting 
that agencies with a national footprint can give rise to policies with more than one appropriate 
venue for review) (internal citation omitted); Lester R. Uretz, The Chief Counsel’s Policy Regarding 
Acquiescence and Nonacquiescence in Tax Court Cases, 44 Ind. L.J. 206, 215 (1969) (outlining the 
Internal Revenue Service’s policy of nonacquiescence in order to effectively and uniformly 
administer the tax code). 
61 See supra note 24 and accompanying text.
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III. The Circumstances of the Hornbeck Moratoria and DOI’s 
Role 

The purpose of a preliminary injunction like the one issued in 
Hornbeck is “to prevent irreparable injury so as to reserve the court’s 
ability to render a meaningful decision on the merits.”62 Secretary 
Salazar, or his government counsel, either knew or should have known 
that the Fifth Circuit would hear an appeal of the order, eliminating 
the possibility that DOI’s nonacquiescence was based on uncertainty 
in venue choice.63

By replacing the May 20th moratorium with a practically identical 
one, and then testifying in an open Senate hearing that the moratorium 
was still in effect,64 Secretary Salazar expressed clear intent to frustrate 
the court’s ability to meaningfully rule on the merits by allowing the 
injury65 to continue.66 Both the Secretary’s comments during the Senate 
subcommittee hearing and the issuance of a substantially identical 
replacement moratorium constitute intracircuit nonacquiescence. When 
considered together, DOI’s actions in response to the instant injunction 
frame an apparent remedies disparity that necessarily affects both 
actual and potential parties that would be impacted were the agency 
in question actually bound by the court-imposed obligation.67 In the 
oil exploration context of Hornbeck, the impact of nonacquiescence is 
especially great given that offshore drilling is a complex industry with 
many similarly situated actors.68

62 Miss. Power & Light Co. v. United Gas Pipe Line Co., 760 F.2d 618, 627 (5th Cir. 1985); see also
Planned Parenthood Ass’n of Hidalgo Cnty. Tex., Inc. v. Suehs, 828 F. Supp. 2d 872, 880 (W.D. Tex. 
2012), vacated and remanded, 2012 WL 3573642 (5th Cir. Aug. 21, 2012).
63 See Brief for the Defendants at 2–4, Hornbeck Offshore Servs., L.L.C. v. Salazar, No. 10-30585, 
696 F. Supp. 2d 627 (E.D. La. 2010).
64 Senate Minerals Reorganization Hearing, supra note 7, at 21–22 (Secretary Salazar’s response 
to Senator Alexander’s question about how DOI was going to proceed with the moratorium: 
“Senator Alexander, we will in the weeks and months ahead take a look at how it is that the 
moratorium in place might be refined . . . .”) (emphasis added).
65 Hornbeck Offshore Servs., L.L.C. v. Salazar, 696 F. Supp. 2d 627, 638–39 (E.D. La. 2010) appeal 
dismissed as moot, 396 F. App’x 147 (5th Cir. 2010) (per curiam).
66 See id. (“An invalid agency decision to suspend drilling of wells in depths of over 500 feet 
simply cannot justify the immeasurable effect on the plaintiffs, the local economy, the Gulf region, 
and the critical present-day aspect of the availability of domestic energy in this country.”).
67 See Deborah Maranville, Nonacquiescence: Outlaw Agencies, Imperial Courts, and the Perils of 
Pluralism, 39 Vand. L. Rev. 471, 495 (1986) (“Nonacquiescence arises when an agency refuses to 
abide by a court-imposed obligation. Administrative agency nonacquiescence, therefore, will 
disfavor those individuals who would benefit from that obligation.”).
68 The DOI offered 21 million offshore acres for lease connected to oil exploration in 2011 alone. 
As of May 2012, 10 million acres have approved exploration plans attached and 6.4 million acres 
are in active production. See U.S. Dep’t of the Interior, Oil and Gas Lease Utilization, Onshore 
and Offshore–Updated Report to the President 2–3 (2012), available at http://www.doi.gov/news/
pressreleases/upload/Final-Report.pdf. 
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One of the principal duties of DOI is to contract with oil and natural 
gas companies to facilitate both offshore and onshore exploration of 
these resources beneath government-owned land.69 The May Directive 
ordered all lessees to stop offshore drilling efforts at depths greater 
than 500 feet as soon as safely possible for a period of six months.70

After Judge Feldman issued an injunction staying the effects of the May 
Directive, DOI issued a new moratorium on July 12, 2010 (hereinafter 
the July Directive).71 The principal difference between the July Directive 
and the May Directive is that the July Directive prohibited activity based 
on drilling configurations and techniques, as opposed to prohibiting all 
drilling below 500 feet.72

In the notice describing the July Directive, DOI cites several sources 
of new information leading to the adjusted measure, including “[t]he 
collection and analysis of key evidence regarding the potential causes 
of the April 20, 2010 explosion and sinking of the Deepwater Horizon 
offshore drilling rig, including information collected by the Presidential 
Commission and other investigations.”73 The merits of the Plaintiffs’ 
challenge to the May Directive focused on the notice and specificity 
requirements that all agencies must achieve when promulgating new 
policies as part of their duties under the Administrative Procedure 
Act (APA).74 However, even though the July Directive was based on 
additional industry research and consultation with experts, DOI 
itself readily admits that the July Directive is largely identical to the 

69 See generally 30 U.S.C. § 181 et seq. (2006) (the Mineral Leasing Act of 1920); 30 U.S.C. § 351 
et seq. (2006) (the Mineral Leasing Act for Acquired Lands of 1947); see also 30 U.S.C. § 21(a) 
(1996) (describing federal government policy regarding the disposition of leases on federal lands, 
particularly promoting efficient use of mining lands by private enterprise and the environmentally 
safe disposal of waste products); Thomas v. Union Pac. R.R. Co., 139 F. Supp. 588, 596 (D. Colo. 
1956) (noting that the Mineral Leasing Act of 1920 placed all federally held oil, gas, and petroleum 
lands under “the exclusive jurisdiction of the Department of the Interior, to be administered by 
the Secretary of the Interior.”), aff’d sub nom. Thomas v. Union Pac. R.R., 239 F.2d 641 (10th Cir. 
1956).
70 Original Moratorium Notice to Lessees, available at http://www.doi.gov/news/pressreleases/
upload/MORATORIUM_NTL.pdf.
71 U.S. Dep’t of Interior, Q’s and A’s New Deepwater Drilling Suspensions (July 12, 2010), available 
at http://www.doi.gov/deepwaterhorizon/loader.cfm?csModule=security/getfile&PageID=38349 
(last visited Feb. 9, 2013) [hereinafter DOI Q’s and A’s]; see also John M. Broder, U.S. Issues Revised 
Offshore Drilling Ban, N.Y. Times, July 12, 2010, available at http://www.nytimes.com/2010/07/13/
us/13commission.html; Steven Mufson, Administration Issues Revised Moratorium on Offshore 
Drilling, Washington Post, July 12, 2010, available at http://www.washingtonpost.com/wp-dyn/
content/article/2010/07/12/AR2010071203003.html.
72 Id.
73 Id.
74 See 5 U.S.C. § 706(2)(A) (2012); see also Motor Vehicle Mfrs. Ass’n of U.S. v. State Farm Mut. 
Auto. Ins. Co., 463 U.S. 29, 43 (1983) (“[T]he agency must examine the relevant data and articulate 
a satisfactory explanation for its action including a ‘rational connection between the facts found 
and the choice made.’”).
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May Directive with respect to scope and duration.75 Even if DOI, in 
reliance on the report of the President’s National Commission on the 
BP Deepwater Horizon Oil Spill and Offshore Drilling,76 believed that 
an industry work stoppage was environmentally and scientifically 
necessary, that conclusion forms part of the justification for the 
measure and should be published and reviewed by a court according 
to the APA.77 Further, the final version of the Commission’s report was 
not published until more than six months after the imposition of the 
July Directive,78 so any information DOI acted on from the Commission 
constituted intermediate working conclusions at best.

In response to the civil contempt finding issued by the Eastern 
District of Louisiana, DOI argued it fully complied with the district 
court’s order by rescinding the May Directive, and framed the July 
Directive as an independent exercise of its statutory duty and power to 
manage the Outer Continental Shelf under the Outer Continental Shelf 
Lands Act79 (OCSLA).80 In denying DOI’s motion to dismiss following 
the issuance of the July Directive, the Eastern District of Louisiana noted 
that “nearly every statement in the July 12 decision memorandum 
is anticipated by documents in the May 28 record, or by documents 
that were otherwise available to the Secretary before May 28.”81 After 
evaluating the full range of documents produced by the parties relating 
to both the May and July Directives, the court found that the decision 
to issue a new moratorium was made before DOI considered any new 
information.82

Issuing the July Directive, like the initial May Directive, was 
a permissible action taken by DOI, and, by the plain language of 
DOI’s authority to issue a Suspension of Operations, seemingly duly 
authorized by statute.83 What makes Interior’s actions unreasonably 

75 See DOI Q’s and A’s at A2, supra note 71 (“Like the deepwater drilling moratorium lifted by 
the District Court on June 22, the deepwater drilling suspensions ordered today apply to most 
deepwater drilling activities and could last through November 30.”).
76 President’s National Commission on the BP Deepwater Horizon Oil Spill and Offshore Drilling, 
Report to the President (January 2011), available at http://www.oilspillcommission.gov/sites/default/
files/documents/DEEPWATER_ReporttothePresident_FINAL.pdf.
77 See 5 U.S.C. § 706 et seq. (2012).
78 See id.
79 Opening Brief for the Federal Defendants at 16, Hornbeck Offshore Servs. v. Salazar, No. 11-
30936, 2012 WL 1029835 (5th Cir. Jan. 30, 2012).
80 See generally 43 U.S.C. §§ 1331(b), 1334 (2012).
81 Plaintiffs-Appellees’ Original Brief at 14, Hornbeck Offshore Servs. v. Salazar, No. 11-30936, 
2012 WL 836990 (5th Cir. Feb. 29, 2012).
82 See id. (“The record is clear, however. Immediately after this Court’s first injunction order, 
the Secretary announced in public his determination to issue a new moratorium even before the 
consideration of any new information.”).
83 See 30 C.F.R. § 250.172(b) (describing DOI’s statutory authority for issuing such a moratorium). 
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noncompliant is that the replacement July Directive was substantially 
identical to the original suspension order. The July Directive only 
cured “procedural flaws”84 in the May Directive by providing more 
explanatory material.85 At best, the July Directive only addressed pre-
suit APA justification defects86 and, even if the courts take the new 
information presented by Secretary Salazar at face value, the minimal 
nature of that value is evinced by the equally minimal changes made 
by the government in issuing the same moratorium over again.87 The 
July Directive did not address Judge Feldman’s serious concerns about 
the effect the May Directive would have on both the parties and the 
public at large, which was a key factor in granting the injunction.88

By replacing the May Directive with a substantively identical 
moratorium, Secretary Salazar committed overt intracircuit 
nonacquiescence. Similar to the statements made by SSA to the ALJs in 
Johnson directing the ALJs to ignore contrary circuit precedent based on 
the SSA’s statutory authority, here Secretary Salazar stated to members 
of Congress that the moratorium remained in place pursuant to his 
executive authority.89 This statement, combined with the issuance of 
a substantially identical directive just a few weeks after an injunction 
stayed enforcement of the May Directive, constitutes exactly the kind 
of willful continued pursuit of agency policy in the face of judicial 
rejection that the nonacquiescence doctrine aims to address.

84 See Opening Brief for the Defendants at 7, Hornbeck Offshore Servs., L.L.C. v. Salazar, 696 F. 
Supp. 2d 627 (E.D. La. 2010).
85 Although not germane to the focus of this particular Article, the Fifth Circuit panel did challenge 
counsel for the Federal Defendants at oral argument as to whether the information the DOI based 
its moratoria on was false or misleading, and counsel admitted that based on the circumstances a 
bad faith claim may have been appropriate. See Audio recording: Oral arguments in re: Hornbeck 
Offshore Servs., L.L.C. v. Salazar, No. 11-30936 (5th Cir. Aug. 8, 2012) at 01:35–03:05, available at
http://www.ca5.uscourts.gov/OralArgumentRecordings.aspx.
86 See Hornbeck Offshore Servs., L.L.C. v. Salazar, 696 F. Supp. 2d 627, 638 (E.D. La. 2010) (quoting 
Motor Vehicle Mfrs. Ass’n of U.S. v. State Farm Mut. Auto. Ins. Co., 463 U.S. 29, 48 (1983)) (“[T]he 
agency must ‘cogently explain why it has exercised its discretion in a given manner.’”).
87 See id. at 636 (noting that the APA, and not OCSLA, is the appropriate standard for judicial 
review of final agency action by the Secretary in furtherance of his duties under OCSLA) (internal 
citations omitted); see also 5 U.S.C. § 551 et seq. (2006) (the Administrative Procedure Act); 43 U.S.C. 
§ 1349(a) (2006) (the citizen suit provision of OCSLA).
88 See Hornbeck, 696 F. Supp. at 639 (“The effect on employment, jobs, loss of domestic energy 
supplies caused by the moratorium as the plaintiffs (and other suppliers, and the rigs themselves) 
lose business, and the movement of the rigs to other sites around the world will clearly ripple 
throughout the economy in this region.”).
89 Senate Minerals Reorganization Hearing, supra note 7 at 28 (“[W]e will move forward with the
executive authority which I have to make sure that the moratorium does, in fact, stay in place.”) 
(emphasis added).
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IV. Permissible Nonacquiescence or Contempt: Unpacking the 
Potential Hornbeck Outcomes

In deciding the Plaintiff’s appeal in Hornbeck, the Fifth Circuit ruled 
in favor of DOI and overruled the contempt finding issued by the 
district court.90 At this point, the procedural posture of the case almost 
makes the contempt finding irrelevant for the purposes of addressing 
whether DOI’s actions constituted nonacquiescence, and what the 
permissibility of those actions means for the future of agency behavior. 
The Fifth Circuit panel did not rule on the merits of DOI’s refusal to 
stop pursuing the “pause button” policy91 to stop drilling in the Gulf as 
Judge Feldman’s order demanded; it was only charged with deciding 
whether that refusal rises to the level of civil contempt.92 The narrower 
scope of review highlights the problem future plaintiffs are more likely 
to face if other courts follow the Fifth Circuit’s ruling in favor of DOI.

If agencies continue to act against judicial orders in circumstances 
like those in Hornbeck with no penalty, then the remedies gap described 
in the earlier cases will continue to plague both litigants and non-
parties.93 Proponents of nonacquiescence reject a blanket ban on agency 
nonacquiescence, noting that rationality review under the APA94

should be enough of a check on agency discretion without having to 
resort to constitutional arguments.95 Indeed, in Hornbeck, the agency 
conduct at issue was reviewed under the APA.96 If nonacquiescence is 
still permissible even in light of that review, such a result will extend 
well beyond proponents’ original justification for nonacquiescence.

90 See Hornbeck Offshore Servs., L.L.C. v. Salazar, 701 F.3d 810, 818 (5th Cir. 2012) (“We conclude 
that there is no clear and convincing evidence that Interior’s actions after the injunction violated 
the clear terms of the injunction as drafted. Therefore, there was no civil contempt.”)
91 See Senate Minerals Reorganization Hearing, supra note 7 (“pause button” metaphor is used 
throughout Sec. Salazar’s testimony).
92 See Opening Brief for the Defendants at 1, Hornbeck Offshore Servs., L.L.C. v. Salazar, 696 F. 
Supp. 2d 627 (E.D. La. 2010).
93 See, e.g., Stieberger v. Heckler, 615 F. Supp. 1315, 1362–63 (S.D.N.Y. 1985) (describing the 
arbitrariness the SSA’s nonacquiescence policy creates in allowing only parties financially able to 
sustain litigation the benefit of meaningful judicial review), vacated sub nom. Stieberger v. Bowen, 
801 F.2d 29 (2d Cir. 1986).
94 Although the Supreme Court has expressly equated agency rulemaking with legislation in 
terms of what level of scrutiny courts apply during review, at least one scholar has noted that 
perhaps a more stringent level of review is needed. See Scott A. Keller, Depoliticizing Judicial Review 
of Agency Rulemaking, 84 Wash. L. Rev. 419, 471 & n. 276 (2009). This Article does not attempt 
to weigh in on this separate academic debate, and the word “rationality” used here is merely a 
descriptor for the level of review mandated by the APA, which supporters of nonacquiescence 
find to be a suitable substitute for more in-depth judicial review.
95 See Estreicher & Revesz, supra note 17, at 719 (“[A]gency nonacquiescence is subject to fairly 
significant checks by virtue of rationality review under the APA; therefore, such concerns should 
be adequately addressed through statutory limitations on agency action, without need for resort 
to the Constitution.”) (internal cross-references and citations omitted).
96 Hornbeck Offshore Servs. v. Salazar, 696 F. Supp. 2d 627, 634 (E.D. La. 2010).
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Allowing the DOI’s substitution of the July Directive to stand, which 
the Eastern District of Louisiana found to be substantially identical 
to the enjoined May Directive and which DOI counsel described 
as such, will create exactly the type of remedies disparity critics of 
agency nonacquiescence have cautioned against for decades.97 The 
APA provides for judicial review of agency behavior, and rationality 
is not such a high bar that agencies will have to overextend resources 
to meet it.98 Even proponents of agency nonacquiescence agree that 
the APA represents a reasonable check on agency behavior,99 but the 
justifications proffered by DOI for issuing the July Directive are so 
woefully inadequate that allowing such behavior to stand without a 
contempt finding would effectively render APA review meaningless.

As the court in Lopez correctly points out,100 the exercise of agency 
power, especially by executive agencies with a more pronounced 
formal connection to the executive branch, raises significant questions 
about the separation of powers. As stated in the Supreme Court’s 
seminal decision in Marbury v. Madison, “it is emphatically the 
province and duty of the judicial department to say what the law is.”101

This maxim is the bedrock upon which arguments against agency 
nonacquiescence typically rest, and taking that argument to its logical 
conclusion it follows that agencies are inappropriately taking final 
statutory interpretation out of the hands of the courts by refusing to 
follow judicial decisions that the agency deems are contrary to agency 
policy.102 However, this happens with some frequency; courts give an 

97 See Maranville, supra note 67, at 495, 498 (discussing how the delayed outcome in cases subject 
to agency nonacquiescence results in increased costs for litigants, and how, as agencies use 
nonacquiescence to insulate their actions and policies from judicial review, generally the duration 
and scope of regulation increases).
98 See Hornbeck, 696 F. Supp. 2d at 635 (discussing the rationality element of agency behavior 
review under the APA); but see Peter L. Strauss, One Hundred Fifty Cases Per Year: Some Implications 
of the Supreme Court’s Limited Resources for Judicial Review of Agency Action, 87 Colum. L. Rev. 
1093, 1120 (1987) (arguing that the Supreme Court has delegated, to the agencies themselves, the 
authority to determine the applicability of the APA). 
99 See Estreicher & Revesz, supra note 17 at 719; Coenen, supra note 28 at 1351 n.38 (“Professors 
Estreicher and Revesz, after all, argue that the APA invites balancing in assessing the legality of 
agency action and that, for example, the government’s justifications for nonacquiescence must 
give way when ‘nonacquiescence is carried too far and becomes a tool for defiance of judicial 
review.’”).
100 See supra note 41 and accompanying text. The distinction between independent and executive 
agencies and the unique position of executive agencies with respect to the White House and its 
policy agenda has been the subject of many law review articles. See, e.g., Figler, supra note 26. The 
distinction is not discussed at length in this article, and is relevant only to the extent that DOI is an 
executive agency and it appears that the design and execution of these moratoria involved close 
collaboration with the White House. See generally Senate Minerals Reorganization Hearing, supra 
note 7.
101 5 U.S. (1 Cranch) 137, 177 (1803).
102 See Lopez v. Heckler, 725 F.2d 1489, 1494 (9th Cir. 1984) (summarizing the plaintiffs’ argument 
that the Secretary of Health and Human Services usurped judicial authority through the agency’s 
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agency’s interpretation of a given law considerable deference as long 
as it is not clearly inconsistent with congressional intent.103

The separation of powers doctrine has also been interpreted 
in support of nonacquiescence, and some commentators describe 
agencies as a co-equal branch of government vested with independent 
responsibility to interpret laws as provided by their authorizing and 
operating statutes.104 This theory oversteps agency authority, and both 
case law and the governing statutory regime make clear that district 
court decisions and agency determinations are distinct, not equivalent, 
terms despite serving the same function in terms of adjudicating rights 
of the litigants.105 The APA clearly defines the relationship between 
a reviewing court and the agency whose decision is in question, and 
although there is a contextual approach leading to agency deference 
in some circumstances, an understanding of agencies as a co-equal 
branch alongside the judiciary simply cannot stand on solid separation 
of powers grounds.106 The issues underlying the separation of powers 
argument persist even in the face of serious functional difficulties that 
make the issue impossible to address under the law in its present state, 
notably with the lack of Supreme Court case law regarding the analytical 
framework, notwithstanding whether the Court will take up the merits 
of the constitutional challenges to intracircuit nonacquiescence.107

In Hornbeck, the district court determined that the APA provided 
the proper standard of review for the Interior’s actions,108 and a 
decision in favor of the government threatens to effectively remove 
what commentators postulate is the acceptable substitute for the 
constitutional challenges previously described.109 Given the weaknesses 

nonacquiescence policy); accord Spraic v. U.S. R.R. Retirement Bd., 735 F.2d 1208, 1211 (9th Cir. 
1984). 
103 See Estreicher & Revesz, supra note 19, at 724 (citing Chevron U.S.A. v. Natural Resources Def. 
Council, Inc., 467 U.S. 837 (1984) and Immigration and Naturalization Service v. Cardoza-Fonseca, 
480 U.S. 421 (1987)).
104 See, e.g., Edwin Meese III, The Law of the Constitution, 61 Tul. L. Rev. 979, 985 (1987) 
(“[C]onstitutional interpretation is not the business of the Court only, but also properly the 
business of all branches of government.”).
105 See 5 U.S.C. § 706 (2006) (“To the extent necessary to decision and when presented, the 
reviewing court shall decide all relevant questions of law, interpret constitutional and statutory 
provisions, and determine the meaning or applicability of the terms of an agency action.”); Mount 
Emmons Min. Co. v. Babbitt, 928 F. Supp. 1046, 1048 (D. Colo. 1996) rev’d, 117 F.3d 1167 (10th Cir. 
1997) (“The [district] [c]ourt is not empowered to substitute its judgment for that of the agency.”) 
(citations omitted). 
106 See Shaughnessy v. Pedreiro, 349 U.S. 48, 53 (1955) (“[T]he basic policy of the Administrative 
Procedure Act to facilitate court review of such administrative action.”).
107 See Coenen, supra note 28, at 1358.
108 See Hornbeck Offshore Servs., L.L.C. v. Salazar, 696 F. Supp. 2d 627, 636 (E.D. La. 2010) (“The 
Court agrees that the APA certainly applies here.”). 
109 See supra notes 95–102 and accompanying text; see also Coenen, supra note 28, at 1387 (advocating 
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of the separation of powers argument, expanding the nonacquiescence 
doctrine by removing the APA check would leave potential plaintiffs to 
fight transgressions by the modern administrative state with the legal 
equivalent of stone knives and bearskins.

Recommendations and Conclusion

Although the Fifth Circuit’s decision regarding the civil contempt 
order in Hornbeck did not meaningfully resolve the DOI’s actions 
regarding the successive moratoria, the Fifth Circuit’s reversal of 
sanctions against DOI for its conduct sent a clear message to the 
agency community that DOI’s actions were reasonable. Here, DOI 
was not motivated by venue uncertainty or a desire to more uniformly 
apply agency policy.110 Rather, it seems DOI simply thought its 
policy was scientifically supported and environmentally necessary.111

Weighing those concerns cannot fall to the agency implementing the 
policy in question, especially without meaningful and independent 
judicial review. Some independent adjudicatory agencies, like the 
Environmental Protection Agency (EPA) or the Equal Employment 
Opportunity Commission (EEOC), have statutory authority allowing 
them to assess the rights of litigants in dispute resolution processes 
similar to courts, but this is not an authority DOI enjoys.112

Without definitive guidance from the Supreme Court, differing 
treatment of agency nonacquiescence policies will lead to both a lack 
of horizontal uniformity and vertical uniformity. If different circuits 
continue treating agency nonacquiescence policies with varying 
degrees of scrutiny, agencies operating in multiple jurisdictions without 
authorizing statutes that limit venue choice can effectively ignore 
unfavorable outcomes. For example, the SSA can choose to continue 
applying a policy that the Ninth Circuit has disallowed to similarly 
situated potential plaintiffs in the Eighth Circuit. This scenario, while 
seemingly inequitable on its face, has been generally accepted under 

for judicial use of an ends/means analysis to address the difficulties of the separation of powers 
implications presented by intracircuit nonacquiescence); The Honorable Joseph F. Weis, Jr., 
Agency Non-Acquiescence-Respectful Lawlessness or Legitimate Disagreement?, 48 U. Pitt. L. Rev.
845, 849 (1987) (“The friction between the courts and administrative agencies is not based on 
personalities . . . . Rather, the dispute is an institutional one, and has its roots, as I indicated earlier, 
in the separation of powers doctrine, a basic premise in our constitutional theory of government.”).
110 See supra notes 20–22 and accompanying text.
111 See DOI Q’s and A’s, supra note 71 (“The Secretary has concluded new suspensions are 
necessary because he has determined that new deepwater drilling would pose a threat of serious, 
irreparable, or immediate harm or damage to the marine, coastal, and human environment.”).
112 See 42 U.S.C. § 2000e-5 (2012) (noting the enforcement mechanisms available to the EEOC 
in its capacity to adjudicate unfair labor practices); 42 U.S.C. § 7413 (2012) (describing the 
EPA Administrator’s enforcement authority to issue penalty orders against private actors for 
violations).
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the aegis of the circuit courts’ ability to interpret the law in their own 
circuits, and the benefit of allowing disagreement to percolate among 
the circuits before review by the Supreme Court.113

The circumstances of Hornbeck also threaten to disturb vertical 
uniformity, which should theoretically remain unaffected by the ability 
of circuit courts to interpret the same agency provision differently. 
Practically, it is easiest to imagine these consequences using the facts 
of Hornbeck. If DOI is allowed to disregard the district court’s 2010 
injunction and continue administering its offshore drilling moratoria 
without penalty, as the Fifth Circuit’s decision seems to indicate, 
all similarly situated industry actors within the Fifth Circuit will be 
denied the same compensation as the plaintiffs in the instant case. This 
will force similarly situated, but unrepresented, actors to bear the costs 
associated with DOI’s most recent moratorium, even though the court 
has already granted injunctive relief against what is undisputedly a 
“substantially identical”114 moratorium.

Allowing this kind of nonacquiescence in the absence of venue 
uncertainty not only creates a separation of powers issue, but it also 
functionally deprives any similarly situated non-parties of the ability 
to litigate their claims. Allowing the agency in question to continue 
enforcing its policies despite the efforts of other litigants to secure a 
judgment condemning those same policies, improperly insulates the 
agency activity from judicial review. This kind of operational impunity 
with respect to policy implementation is the essence of nonacquiescence, 
and without direction from the Supreme Court or Congress, agencies 
will continue to test the limits of their discretion to the detriment of any 
potential or actual plaintiffs seeking to challenge that agency in court.

The theoretical and practical concerns raised by this Article 
following the Fifth Circuit’s recent opinion could also be addressed 
by Congress in an attempt to legislatively define the parameters by 
which agencies can continue to act in the presence of an adverse court 
decision. Indeed, legislative action may be the best option to change the 
pattern of agency behavior without a clear directive from the Supreme 
Court, which itself recognizes instances in which courts should defer to 
agency interpretations of statutes where Congress has delegated, even 
implicitly, the power to interpret to that agency.115

113 Johnson v. U.S. R.R. Retirement Bd., 969 F.2d 1082, 1093 (D.C. Cir. 1992) (“[T]here is an 
additional value to letting important legal issues ‘percolate’ throughout the judicial system, so the 
Supreme Court can have the benefit of different circuit court opinions on the same subject.”).
114 See supra note 84 and accompanying text.
115 See Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837, 844 (1984).
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The APA defines what agency actions are reviewable and the 
scope by which that review takes place, and even incorporates an 
analogue to the common law writ of mandamus, giving reviewing 
courts the power to compel agency action that is “unlawfully withheld 
or unreasonably delayed.”116 The APA at least conceives of the power 
relationship between reviewing elements of the judiciary and agency 
decisions, and Congress could amend the existing framework to bring 
nonacquiescence in line with the mainstream relationship between 
these two government policymaking engines without significantly 
widening the scope of that relationship.

From concrete, high court judicial guidance to legislative changes 
to the APA, this Article suggests several ways to curtail the extension 
of agency discretion underlying the Fifth Circuit’s recent ruling in 
Hornbeck. No matter which option lawmakers ultimately take, the 
outcome in Hornbeck represents a significant change from historical 
limits placed on agency nonacquiescence, and makes the future of 
certain agency interactions with judicial orders unclear.

While nonacquiescence is typically resolved at the appellate level, 
its impacts are strongest and most immediate at the trial level. In the 
Hornbeck litigation, DOI’s reaction to the district court’s order resulted 
in a contempt finding that was immediately appealed. In the interim, 
it forced the plaintiffs to continue litigating and comply with DOI’s 
moratorium, both which resulted in tremendous additional expense. 
This manifestation of the power imbalance inherent in nonacquiescence 
doctrine today is not unique to Hornbeck.

In 2010, the Seventh Circuit recognized in Doctor’s Nursing & 
Rehab Center v. Sebelius that allowing HHS to reopen administrative 
proceedings regarding the underlying claim supporting the plaintiffs’ 
civil suit would allow the agency to manipulate federal jurisdiction 
midstream, and greatly increase the time and financial costs of the 
litigation in addition to preventing the actual impact of unfavorable 
precedent.117 This course of action by HHS is technically authorized 
by its operating statute, which itself is a delegation of authority from 
Congress, and under the APA its exercise is subject to high deference 
or, if discretionary, may even be unreviewable.118 The Seventh Circuit 

116 5 U.S.C. § 706(1) (2012).
117 See Doctors Nursing & Rehab. Ctr. v. Sebelius, 613 F.3d 672, 679 (7th Cir. 2010) (“Besides being 
highly inefficient, it would allow the agency to manipulate federal jurisdiction to frustrate litigants 
by increasing the time and expense required to pursue claims, and prevent or at least postpone 
into perpetuity unfavorable precedent.”).
118 See, e.g., Webster v. Doe, 486 U.S. 592, 601 (1988) (holding that termination decisions are 
discretionary decisions made by the CIA Director and therefore unreviewable under the APA).
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had to look to the statutory construction of a section of the Medicare 
Act addressing the procedure for remand by courts to infer limits on 
agencies’ own authority to reopen proceedings.119 The action taken by 
HHS in Sebelius is a perfect example of an otherwise-duly authorized 
right granted to an agency that, if insulated from proper judicial 
review by the shield of nonacquiescence, would allow the agency an 
unreasonable amount of discretion in determining both the course and 
substantive effect of litigation against the agency.

Through interpreting the APA and the Supreme Court cases, which 
establish high levels of deference, appellate courts are necessarily 
constrained in dealing with the outer limits of agency independence. By 
couching the remedy and analysis for nonacquiescence as exclusively 
appellate, as the Fifth Circuit and others have, agencies have carte 
blanche to manipulate courts’ jurisdiction and plaintiffs’ finances at 
the district court level with minimal ultimate penalty. Congress should 
legislate the proper boundaries for agency activity contrary to adverse 
judicial orders. If given the proper guidelines, courts could properly 
interpret Congress’ intent with respect to specific situations. At present, 
having to resort to inferences from statutes not directly on point, as 
was the case in Sebelius,120 may help resolve individual cases but does 
not address the overall problem. Further, if the Fifth Circuit panel in 
Hornbeck is a representative example of circuit courts nationally, they 
may not even want to address this difficult question. Rather than 
uphold the district court’s contempt finding against DOI, the panel 
construed the terms of the injunction so narrowly that it eviscerated 
the substantive preventative interest that was at the heart of Judge 
Feldman’s original order.121 For these reasons, a legislative approach 
seems to be the best option for a clear and uniform resolution. As the 
Fifth Circuit itself proclaimed in 1993 in deciding a case involving 
Employee Retirement Income Security Act benefits, “as Congress 
giveth, Congress taketh away.”122

119 See 42 U.S.C. § 405(g) (2012).
120 See generally 613 F.3d 672 (7th Cir. 2010).
121 Hornbeck Offshore Servs., L.L.C. v. Salazar, 701 F.3d 810, 823–24 (5th Cir. 2012) (Elrod, J., 
dissenting) (“In essence, the majority opinion suggests that a litigant can undermine and avoid a 
district court’s order, provided that it does not, as a very technical matter, engage in activity that 
the order expressly prohibits.”)
122 See NGS Am., Inc. v. Barnes, 998 F.2d 296, 298 (5th Cir. 1993).
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Motor Company (including, most notably, the Dodge brothers) over a 
plan to end the company’s practice of giving special dividends.1 The 
Dodge brothers wanted to force the company to continue giving special 
dividends and Ford wanted to end the practice in order to use the cash to 
expand operations.2 Ford, who was the President of the company, said 
his motivation for this shift was “to employ still more men, to spread 
the benefits of this industrial system to the greatest possible number, to 
help them build up their lives and their homes.”3 While the Michigan 
Supreme Court would eventually rule against him, Ford’s plan was 
simple: share the success with workers through higher wages and more 
hiring, and with customers through less expensive cars which will earn 
their loyalty and their business.4 More than ninety-five years later, 
Howard Schultz, Chief Executive Officer (CEO) of Starbucks, appeared 
on the Piers Morgan Show and asked American corporations and 
executives to realize the same principle—that “success is best when it’s 
shared.”5 In the same interview, Schultz implored CEOs of American 
companies to put short-term profits aside and use company funds to 
invest in the long-term success of their country and their companies, 
claiming that the private sector “can’t wait for Washington” to act to 
fix the ailing U.S. economy.6 Given the state of the economy and the 
unseemly growth in executive compensation while employee wages 
and job growth remain stagnant,7 it is now Washington who cannot 
wait to act.

This Article suggests that a first step towards action ultimately rests 
on the simple premise that the fruits of any successful endeavor must 
be shared equitably with those who gave their effort to bring about 
that success. In this context, equity requires that the profits of large 
corporate enterprises should be shared according to some positive 
relationship with the risk of loss and the responsibility for success. 
Working from that premise, it is unacceptable that the profits of large 
corporate enterprises are currently shared by a few and the losses are 

* J.D. Candidate, The George Washington Law School, 2013; B.A., University of St. Thomas, 2010. 
Many thanks to Professor Neil Buchanan whose insight and guidance were instrumental. Much 
gratitude to family and friends for their support and debate.
1 Dodge v. Ford Motor Co., 204 Mich. 459, 474 (1919).
2 Id.
3 Id. at 505. 
4 See id. at 508 (holding that when a board of directors acts with a philanthropic motive that only 
incidentally benefits shareholders, the court should step in and protect the immediate interests of 
the shareholders). 
5 Interview by Piers Morgan with Howard Schultz, Chairman, President & CEO, Starbucks 
Coffee Company, on Piers Morgan Tonight (Mar. 21, 2012), available at http://transcripts.cnn.com/
TRANSCRIPTS/1203/21/pmt.01.html.
6 Id.
7 Matt Krantz & Barbara Hansen, CEO Pay Soars While Workers’ Pay Stalls, USA Today, Apr. 4, 2011, 
http://www.usatoday.com/money/companies/management/story/CEO-pay-2010/45634384/1.
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spread amongst the many.8 The chief culprit in bringing about such an 
unacceptable state of affairs is the unchecked and undisrupted growth 
of executive compensation.9 This Article argues that in order to reduce 
the current inequities of the compensation of executives as compared 
to employees, Congress should tax the earnings of executives in excess 
of 100 times that of the average employee at a rate of 90%. Such a tax 
will help to reduce the grossly disparate inequality of earnings between 
executives and average employees because executives will either make 
less money after taxes, will negotiate smaller compensation packages, 
or average employees will be paid more. 

The text that follows consists of four main parts. Part I reviews the 
current executive compensation tax scheme as it relates to executive 
salaries. Part II then reviews the current executive compensation tax 
scheme as it relates to non-salary compensations. Part III details the 
shortcomings of the current executive compensation tax scheme. 
Part IV then argues that executive compensation should be deemed 
excessive if it surpasses 100 times the gross yearly wages of the average 
employee. Additionally, Part IV argues that executive compensation 
regulation through the tax code is best met by imposing a large 
individual tax burden on executive compensation. In conclusion, this 
Article contrasts this proposed legislation scheme by comparing it to 
the current executive compensation tax scheme. 

I. The Current State of Tax Treatment of Excessive Salaries

There are several provisions in the Internal Revenue Code (IRC) 
that attempt to limit and regulate executive compensation, but these 
provisions fall short of success.10 The provisions have targeted wages in 
general, incentive-based pay, and large payments made to executives 
who are leaving the company (often called “golden parachute 
payments”).11 These options have been largely fruitless in reigning in 
executive compensation and it is important to understand where they 
fall short.12 

8 See Jena McGregor, Crazy Data Point of the Day: How Much CEO Pay vs. Worker Pay Has Grown, 
Post Leadership (May 11, 2012, 1:48 PM), http://www.washingtonpost.com/blogs/post-leadership/
post/crazy-data-point-of-the-day-how-much-ceo-vs-worker-pay-has-grown/2012/05/11/
gIQArUISIU_blog.html.
9 See id. 
10 See, e.g., Pamela F. Olson, Assistant Secretary of the Treasury, S. Fin. Cmte. Testimony, Apr. 8, 
2003, 6–7, available at http://www.finance.senate.gov/imo/media/doc/040803potest.pdf (detailing 
the role of the tax code in regulating executive compensation in the context of the Enron 
investigation).
11 Id.
12 See generally, Joy Sabino Mullane, Incidence and Accidents: Regulation of Executive Compensation 
Through the Tax Code, 13 Lewis & Clark L. Rev. 486, 490-91 (June 2009). 
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A. IRC Section 162(a)(1) Limits Wage Deductions to Wages that 
are Reasonable but Has Not Been Applied in the Context of 

Large Corporations

Congress has directed the Internal Revenue Service (IRS) to attempt 
to regulate executive wages directly with two provisions in the tax code.13

The first provision is IRC § 162(a)(1), which only allows a deduction 
for wages that are reasonable.14 Courts have fashioned a two-prong 
test to determine whether wages are deductible under § 162.15 First, 
the payments have to be intended as wages, and second, the amount 
of compensation has to be reasonable under all circumstances of the 
business.16 To determine whether compensation is reasonable under 
all circumstances, courts have adopted a multifactor test that lists 
circumstances relevant to the issue of reasonableness.17 The multifactor 
test, as laid out in Elliotts Inc. v. Commissioner,18 includes the following: 
(1) the employee’s role in the company, (2) the compensation paid to 
similarly situated employees in similar companies, (3) the character 
and condition of the company, (4) whether a conflict of interest exists, 
and (5) the consistency of the payments. 

While some have argued that § 162(a)(1) should be used to limit 
the compensation paid to employees of all corporations, the IRS 
has only invoked this particular provision when it is attempting to 
recharacterize payments made to owners of closely held corporations 
as nondeductible expenditures.19 For example, assume a corporation 
is owned and operated by one person who pays himself a wage. That 
wage is deductible to the corporation and is only taxed as wages to 
the individual.20 If the wage is unreasonable in amount then the IRS 
can argue that a portion of it should be characterized as a dividend, 

13 I.R.C. §§ 162(a)(1), (m).
14 I.R.C. § 162(a)(1).
15 E.g., Summit Publishing Inc. v. Comm’r, 59 T.C. 833, 835 (1990). 
16 Id.
17 Id.
18 716 F.2d 1241 (9th Cir. 1983); but see Exacto Spring Corp. v. Comm’r, 196 F.3d 833, 838 (7th 
Cir. 1999) (arguing that the multifactor test “does not provide adequate guidance to a rational 
decision” and adopting an “independent investor test” that relies on a company’s return on 
equity calculation to determine reasonable compensation). The independent investor test looks at 
a corporation’s return on equity and asks if an independent investor would be satisfied with such 
a return. In Menard Inc. v. Commissioner, the circuit court overturned a Tax Court ruling that $20 
million was unreasonable compensation based on the company’s return on equity. See 560 F.3d 
620, 628 (7th Cir. 2009). In doing so, the court largely ignored evidence about how the executive’s 
efforts created the company’s profits and evidence regarding similarly situated companies and 
executives. Other circuits have used the “independent investor” standard to supplement, rather 
than supplant, the Elliotts, Inc. factors. See, e.g., Beiner Inc. v. Comm’r, 88 T.C. 297 (2004).
19 See Aaron Zelinsky, Comment, Taxing Unreasonable Compensation: § 162(a)(1) and Managerial 
Power, 119 Yale L.J., 637, 639 (2009). 
20 Treas. Reg. § 1.162-7(b)(1). 
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which is not deductible to the corporation. In that event, the amount is 
taxed as profit to the corporation at the time that it is earned and then 
taxed again as a dividend when it is distributed.21 So, if a company 
pays a compensation package that violates the reasonableness terms 
of § 162(a)(1), the corporation is unable to deduct the portion of the 
payment that is unreasonable.22

B. IRC Section 162(m) Specifically Targets Executive Wages but 
Does Not Limit Incentive-Based Pay

IRC § 162(m) is specifically targeted at executive wages in publicly 
traded corporations and disallows a deduction to the corporation for 
wages paid in excess of $1 million.23 In 1993, § 162(m) was enacted as 
an attempt to reign in executive compensation that, even then, was 
considered out of control.24 Since its enactment, § 162(m) has been 
popular for noting the failure of the tax code to have any deterring 
effect on executive compensation.25 It includes a provision that allows 
compensation of over $1 million to be deemed reasonable if the 
compensation was awarded for meeting performance goals, called 
incentive-based pay.26

In order to avoid the $1 million limit, a performance goal needs 
to be pre-established and objective, but it does not need to be based 
on a positive business result.27 While a performance goal that is 
“substantially certain” to occur is not eligible for the incentive-based pay 
exclusion from § 162(m), a goal that is merely easy to attain is eligible.28

Ultimately, if compensation is not tied to a performance-based goal, 
such as the structure of incentive-based pay, or is tied to one that is not 
substantially certain to occur, the corporation is unable to deduct any 
compensation over $1 million.29 Accordingly, incentive-based pay has 
become the dominant form of executive compensation in America.30

21 See, e.g., Charles McCandless Tile Serv. v. United States, 191 Ct. Cl. 108, 112 (1970).
22 Id.
23 I.R.C. § 162(m) (“In the case of any publicly held corporation, no deduction shall be allowed 
under this chapter for applicable employee remuneration with respect to any covered employee 
to the extent that the amount of such remuneration for the taxable year with respect to such 
employee exceeds $1,000,000.”). 
24 Keith Epstein & Eamon Javers, How Bill Clinton Helped Boost CEO Pay, Bloomberg Businessweek, 
Nov. 26, 2006, http://www.businessweek.com/magazine/content/06_48/b4011079.htm; see also
Gemma Lee & Hongfei Tang, CEO Pension and Deferred Compensation (Jan. 30, 2011), available at 
http://business.gwu.edu/finance/seminar/lee-tang-1-30-2011.pdf (draft article, Stillman School of 
Business, Seton Hall University). 
25 Epstein & Javers, supra note 24. 
26 I.R.C. § 162(m)(4)(C).
27 Treas. Reg. § 1.162-27(e)(2)(i)–(ii).
28 Id. § 1.162-27(e)(2)(vii); see also Epstein & Javers, supra note 24.
29 I.R.C. § 162(a), (m). 
30 See, e.g., Federal Deposit Insurance Corporation, 76 Fed. Reg. 72 (proposed Apr. 14, 2011) 
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II. The Current State of Tax Treatment of Non-Salary 
Compensation

A. IRC Sections 421–24 Offers Incentives to Executives to 
Accept Incentive-Based Pay Arrangements that Follow the 

Statutory Rules

The term “incentive-based pay” refers to payments to employees, 
usually high level and thus highly compensated employees, for reaching 
certain goals or, commonly, for improving the company’s financial 
position.31 It can come in many forms, such as simple cash payments, 
statutory incentive stock options (ISOs), nonstatutory incentive stock 
options (NSOs), or phantom stock options.32 Stock options bestow 
upon the recipient the right to purchase stock at a certain price (the 
‘exercise price’).33 If the stock increases in value beyond the exercise 
price (presumably because of the good stewardship of the company’s 
executives) then the recipient is able to purchase stock at a discounted 
price.34 If the stock decreases in value, then the option will not be 
exercised (meaning the recipient will not purchase the stock at the 
exercise price) because the holder of the option would not purchase 
stock at a higher price than he or she could purchase it on the open 
market.35 

Statutory ISOs are options, granted pursuant to IRC §§ 421–424, 
which grant tax benefits to the recipients.36 The main allure of ISOs 
is that they do not result in recognition of income—meaning the 
recipient will not be taxed on the option when it is granted or when 
it is exercised.37 Instead, the recipient can defer recognizing the ISO 

(to be codified at 12 C.F.R. 372(g)) (stating that incentive-based compensation is “any variable 
compensation that serves as an incentive for performance); see also Carola Frydman & Dirk 
Jenter, CEO Compensation (Aug. 2, 2010), available at http://www.econstor.eu/bitstream/10419/4
6273/1/64411777X.pdf (working paper, Sloan School of Management, Massachusetts Institute of 
Technology and Graduate School of Business, Stanford University) (explaining several ways that 
corporations structure executive compensation to attempt to incentivize executives to take actions 
that benefit shareholders). 
31 See Frydman & Jenter, supra note 30, at 9 (“Executive compensation can be used to alleviate 
the agency problem by aligning managers’ interests with those of shareholders. In principle, an 
executive’s pay should be based on the most informative indicator(s) for whether the executive 
has taken actions that maximize shareholder value.”).
32 See Types of Employee Stock Options, CNN Money, http://money.cnn.com/magazines/moneymag/
money101/lesson10/index4.htm (last visited Mar. 7, 2013); see also Stock Options, Restricted Stock, 
Phantom Stock, Stock Appreciation Rights (SARs), and Employee Stock Purchase Plans (ESPPs), Nat’l. 
Ctr. For Emp. Ownership, http://www.nceo.org/articles/stock-options-restricted-phantom-sars-
espps (last visited Mar. 7, 2013) [hereinafter Types of Options].
33 Id.
34 Id.
35 Id.
36 H.R. Rep. 108-755, at 786 (2004). 
37 I.R.C. § 421(a)(1). 
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income until he or she sells the stock.38 Deferring income recognition 
allows the recipient of stock options to avoid paying a tax before he 
or she has sold the stock for cash, thereby avoiding having to sell the 
stock to pay a tax or paying the tax out of the recipient’s personal 
funds.39 Additionally, deferral allows a recipient to take advantage of 
the time value of money.40 The basic concept is that, due to inflation 
and the potential to earn interest, a dollar is worth more today than 
it will be years later.41 Therefore, paying tax with today’s money is 
more expensive than paying tax with tomorrow’s money.42 Finally, 
the recipient can recognize capital gain when he or she sells the stock, 
which is taxed at a lower rate, rather than recognizing the value of the 
option as wages, which are taxed at a higher rate, when it is granted or 
exercised.43 In this case, the employer is not able to take a deduction for 
the options granted until they are exercised.44

NSOs, on the other hand, include all other stock options that are not 
granted pursuant to IRC §§ 421–24.45 The tax treatment of these options 
is instead governed by IRC § 83, as are phantom stock options and 
simple cash bonuses. Phantom stock options are not really options at 
all because the recipient does not receive the ability to purchase stock.46

He or she is simply given a cash bonus amounting to the difference 
between an imagined exercise price and the actual price of the stock 
when the bonus is due to be paid.47 For example, if an executive signs 
his or her contract when the stock price is $10, he or she may be given 
a cash bonus that amounts to the difference between $10 (the imagined 
exercise price) and whatever the stock price is at the time the bonus is 
to be paid.48

IRC § 83 makes options taxable to the employee when they are 
granted if there is an ascertainable value to the option.49 If there is no 
ascertainable value to the stock options (meaning there is no market 
price available for the options) then the options are taxed as ordinary 

38 Id.
39 Margaret Collins, Deferred Compensation Lets Executive Avoid 401(K) Savings Caps, Bloomberg, 
(June 29, 2011), http://www.bloomberg.com/news/2011-06-29/deferred-compensation-lets-
executives-avoid-401-k-saving-caps.html.
40 Daniel I. Halperin, Interest in Disguise: Taxing the “Time Value of Money,” 95 Yale L.J. 506, 539–41 
(1986). 
41 Id. at 517.
42 Id. at 539. 
43 I.R.C. § 421(a)(2).
44 Id.
45 E.g., I.R.S Internal Memo No. 20094301F (Oct. 23, 2009).
46 See Types of Options, supra note 32.
47 Id.
48 Id.
49 I.R.C. § 83(a). 
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income when they are exercised.50 In the case of phantom stock options 
or simple cash bonuses, the cash payments are taxed as ordinary income 
when the money is received.51 In these scenarios, the payment of cash 
or the grant of options is deductible to the company when ordinary 
income would be recognized by the recipient.52 

B. IRC Sections 4999 & 280G Impose Stringent Penalties on 
Corporations and Executives but Only in the Limited Arena of 

Golden Parachute Payments

The term “golden parachute payment” is widely believed to have 
originated with a man named Charles Tillinghast, who was the chairman 
of Trans World Airlines (TWA).53 At the time he was hired, TWA was in 
financial trouble and, to obtain Tillinghast’s services, it promised him 
large cash payments if he lost his job.54 Tillinghast was able to turn TWA 
around, however, and never got his golden parachute payment.55 The 
practice of using golden parachute payments expanded significantly in 
the 1980s as a large wave of hostile takeovers led executives to request 
and receive contracts that paid them large bonuses if they should lose 
their jobs following a change in control of the corporation.56 Finding 
this behavior to be unacceptable, Congress chose to act with provisions 
in the Deficit Reduction Act of 1984, which enacted IRC §§ 280G and 
4999. 57

Sections 280G and 4999 were meant to work in tandem to deter 
corporations from offering excessive golden parachute payments.58 IRC 
§ 280G disallows a deduction to corporations for payments made under 
a golden parachute payment contract and § 4999 imposes an additional 
20% tax on payments received by an executive under a golden parachute 
payment contract. These code provisions define golden parachute 
payments as contracts that provide for payment that (1) is contingent 
on a change of control of a corporation or its assets, and (2) is more than 
three times the average yearly compensation paid by the corporation 
to the executive over the last five years.59 The Emergency Economic 

50 I.R.S. Publication 525 (2011).
51 I.R.C. § 83.
52 I.R.C. § 162(a).
53 Claire Suddath, Biggest Golden Parachutes, Time Lists, http://www.time.com/time/specials/
packages/article/0,28804,1848501_1848500_1848418,00.html (last visited Mar. 7, 2013).
54 Id.
55 Id.
56 Peer C. Fiss et al., How Golden Parachute Payments Unfolded: Diffusion and Variation of a 
Controversial Practice (Aug. 24, 2011), available at http://www-bcf.usc.edu/~markkenn/papers/ 
FissKennedyDavis_2012F.pdf (forthcoming in Organization Science). 
57 Deficit Reduction Act of 1984, Pub. L. No. 98-369.
58 Yocum v. United States, 66 Fed. Cl. 579, 583 (2005). 
59 I.R.C. § 280G(a).
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Stabilization Act of 2008 expanded the definition of golden parachute 
payments for firms who had taken bailout funds.60 For those firms 
and their executives, golden parachute payments include payments 
that were made in severance of employment generally instead of only 
payments made in severance of employment after change in control of 
a corporation or its assets.61

III. Shortcomings of the Current Statutory Scheme

A. Corporate Tax Incidence Must be Born by People,  
not Corporations in the Abstract

No serious discussion of the success of the current executive 
compensation taxation scheme can avoid the subject of corporate tax 
incidence. As detailed above, the majority of tax laws aiming to reign 
in executive compensation choose to impose negative consequences 
on the corporation.62 Corporations, contrary to the musings of certain 
public figures and the suggestions of certain Supreme Court decisions,63

are legal entities and not natural people.64 They are incapable of paying 
taxes (as well as other essential human functions) and the burden 
of paying taxes ultimately falls on people. There are three possible 
groups of people who can be ultimately held responsible for bearing 
the corporate tax burden (those who bear the “tax incidence”) and 
they are (1) laborers, through decreased salaries and layoffs, (2) capital 
contributors, such as shareholders, or (3) customers, through increased 
prices or lower quality products.65 When one of the code provisions is 
invoked to limit executive compensation, it is not the corporation in 
the abstract that is punished but one of the aforementioned groups of 
people.66 

Among academics who study the corporate tax incidence, there 

60 Pub. L. No. 110-343, 122 Stat. 3765 (2008).
61 Id.
62 Gregg D. Polsky, Controlling Executive Compensation Through the Tax Code, 64 Wash. & Lee L. Rev.
877, 881 (2007).
63 Citizens United v. FEC, 558 U.S. 310, 322 (2010) (analyzing the free speech rights of corporations 
as if they were natural people even though they are just legal entities); see also Adam Schiff, The 
Supreme Court Still Thinks Corporations Are People, Atlantic (July 18, 2012), http://www.theatlantic.
com/politics/archive/2012/07/the-supreme-court-still-thinks-corporations-are-people/259995/; 
Jack Welch & Suzy Welch, It’s True: Corporations Are People, Wall St. J., (Jul. 15, 2012), http://
online.wsj.com/article/SB10001424052702303740704577524823306803692.html.
64 Jennifer Arlen & Deborah M. Weiss, A Political Theory of Corporate Taxation, 105 Yale L.J. 325, 332 
(1995). 
65 See generally R. Alison Felix, Passing the Burden: Corporate Tax Incidence in Open Economies at 1 
(Oct. 2007) (unpublished article by an economist at the Federal Reserve Bank of Kansas City); see 
also Cong. Budget Office, The Incidence of the Corporate Income Tax (1996). 
66 See Mullane, supra note 12, at 534. 
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is no consensus on which group bears the brunt of the burden.67 For 
purposes of this Article, while it may be an intriguing question, it does 
not matter which group is mostly responsible; it matters only that 
neither the executives nor the fictional corporation bear the incidence 
of corporate taxes.68 A corporation cannot be held responsible because 
the corporate form is a legal form and exists solely to give investors 
and decision makers protection from the risks of doing business.69 In 
exchange for this mitigation of risk (though, investors and decision 
makers still risk their investments and their jobs) society collects the 
benefits of easier entrepreneurship and investment.70 Society does not 
get the benefit of a non-human entity paying taxes without consequence 
to its stakeholders.71

Executives, on the other hand, are slightly harder to pin down. 
Thanks to incentive-based pay, many corporate executives are also 
shareholders, and therefore bear some of the tax incidence in that 
role.72 They are also employees, and could bear some of the corporate 
tax incidence in that role.73 The best example of that is found within 
§162(m), which limits executives’ wages to $1 million. Of course, with 
the prevalence of incentive-based pay and golden parachute payments, 
it would be laughable to propose that corporate executives bear any 
of the corporate tax incidence through lower salaries or layoffs like 
traditional employees. Importantly, while executives reap incredible 
benefits in their role as executives, they do not bear a corresponding 
burden of the tax incidence for that particular role. So, while executives 
may bear some of the corporate tax burden in their roles as shareholders 
and employees, they are more than well compensated (in the form of 
incentive-based pay, high wages, and golden parachute payments) for 
that burden in their role as executives, a role for which they do not bear 
a corresponding tax burden. 

B. The Current Tax Scheme is Too Weak to Act as a Deterrent 

The current tax scheme attempts to either decrease the after-

67 Alan J. Auerbach, Who Bears the Corporate Tax? A Review of What We Know (Sept. 15, 2005), available 
at http://elsa.berkeley.edu/~auerbach/bearstax.pdf (unpublished article that was presented at the 
NBER Tax Policy & the Economy Conference).
68 Id.; Mullane, supra note 12, at 502 (“[A]rtificial legal entities, such as corporations, can only act 
through natural persons . . . . A corporation cannot bear the burden (or incidence) of taxes; only 
natural persons can bear the economic burden.”).
69 Karen E. Klein, Protecting Your Personal Assets, Businessweek (Feb. 17, 2009), http://www.
businessweek.com/smallbiz/content/feb2009/sb20090212_214790.htm.
70 Id. 
71 See Mullane, supra note 12, at 502. 
72 See Auerbach, supra note 67, at 5. 
73 See id. at 10. 
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tax profits of a corporation or decrease the after-tax earnings of the 
executive.74 Through IRC §§ 162(a)(1), 162(m), and 280G, the tax code 
either imposes a penalty or denies a deduction to the corporation.75

Alternatively, § 4999 imposes a penalty on executives receiving golden 
parachute payments.76 Sections 421–24 do not impose any penalty on the 
executive or the company, but rather provide tax benefits to executives 
if their incentive-based compensation plans follow the rules of those 
sections.77 In sum, there are three code sections that impose a penalty 
on corporations and only one that imposes a penalty on executives, but 
even then, only in the limited context of golden parachute payments. 

The theory behind the sections penalizing the corporation is that 
they will lead to decreased profits and therefore corporate boards of 
directors will be less inclined to offer compensation packages that 
run afoul of those sections.78 Practically, however, these sections 
contain loopholes that allow boards of directors to draft compensation 
agreements in any amount without being subject to the penalty or losing 
the deduction.79 In the case of § 162(m), boards of directors can simply 
replace wages with easy to obtain incentive-based compensation; 
and § 280G is only applicable in narrow circumstances that can, again, 
be avoided by careful drafting.80 While § 162(a)(1) could be used to 
limit executive compensation in large corporations, the IRS only uses 
the section to limit the ability of closely held companies to deduct 
wages.81 These loopholes simply make these sections too weak to have 
any deterrent effect. While Congress could easily fix the loopholes 
and rewrite § 162(a)(1) to force the IRS to use it to limit deductions for 
wages in the public corporation setting, there will still be the problem 
that individuals still need to shoulder the corporate tax incidence. 

The theory behind § 4999 and §§ 421–24 is that executives will be 
less likely to accept compensation packages that cannot conform to 
those code sections. Practically, however, § 4999 is only available in 
the limited setting of golden parachute payments and §§ 421–24 do 
not impose any penalty at all, but attempt to entice executives to use 
incentive-based compensation in a manner that conforms to those 

74 Id. at 5.
75 I.R.C. § 162(a)(1) (allowing a deduction only for wages that are reasonable); id. § 162(m) (limiting 
executive salaries to $1 million); id. § 280G (imposing a ten percent excise tax on golden parachute 
payments).
76 I.R.C. § 4999.
77 I.R.C. §§ 421–24.
78 Polsky, supra note 62, at 890. 
79 See, e.g., id. at 891.
80 Andrew C.W. Lund, Tax’s Triviality As A Pay-Reforming Device, 57 Villanova L. Rev. 571, 575 
(2012).
81 Zelinsky, supra note 19, at 639.
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sections.82 Accordingly, executives are not subject to the penalty tax 
of § 4999 in many circumstances and simply accept qualified (under 
§§ 421–24) incentive-based compensation to the extent they can before 
accepting additional nonqualified incentive-based compensation.83

Additionally, any lost benefit to the executive or penalty imposed on 
the executive can be ameliorated if a corporation agrees to gross-up an 
executive’s compensation package.84 

“Grossing-up” is a common occurrence in salary negotiations.85 An 
executive wants to be paid a certain amount after taxes, such as after 
§ 4999’s 20% tax or the loss of the benefits bestowed by §§ 421–24, and 
a corporation takes that amount and grosses-up to come to a salary 
figure that will pay the executive his requested after-tax amount.86

Essentially, through grossing-up, the corporation pays the extra tax, 
instead of the executive, and § 4999’s attempt to deter executives from 
requesting parachute payments and §§ 421–424’s attempts to entice 
executives into certain incentive-based pay arrangements fail.87

It is assumed that the problem of grossing-up executive 
compensation—so that executives do not lose any tax benefits or face 
any tax penalties—is solved through the arm’s length negotiating 
process.88 The theory is that corporate boards will not want to gross-up 
because that would be against shareholder interests.89 Boards represent 
shareholders who want to keep compensation levels low to maximize 
return on their investments.90 Executives want their compensation 
levels high because it is in their interest to make as much money as 
possible.91 Furthermore, if a board is offering unacceptable (or excessive) 
compensation, it will be replaced by the shareholders.92

This thinking has two main flaws. First, a member on a board of 

82 James M. Bickley, Employee Stock Options: Tax Treatment and Tax Issues, CRS 2 (June 15, 2012) 
available at http://www.fas.org/sgp/crs/misc/RL31458.pdf. 
83 Lund, supra note 80, at 574. 
84 Len Boselovic, Executive Jet Use, ‘Gross ups’ Alive, Well, Pittsburgh Post–Gazette, Mar. 30, 2012, 
available at http://www.post-gazette.com/stories/business/news/executive-jet-use-gross-ups-alive-
well-298750/.
85 Id.
86 Frederick D. Lipman & Steven E. Hall, Executive Compensation Best Practices 89 (John 
Wiley & Sons 2008). 
87 See id.
88 Lucian Bebchuk & Jesse M. Fried, Executive Compensation as an Agency Problem, 17 J. of Econ. 
Perspective 71, 72 (2003). 
89 See Mullane, supra note 12, at 513–14.
90 Id. at 536.
91 Id. at 513.
92 See generally Lucian Bebchuk & Jesse Fried, Pay Without Performance: The Unfulfilled 
Promise of Executive Compensation (Harvard Univ. Press 2004) [hereinafter Pay Without 
Performance].
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directors is likely to have a skill set similar to an executive because of the 
skills required to make top-level business decisions.93 In fact, a corporate 
board of directors is usually comprised of many executives. In either 
event, it is in board members’ individual best interests to ensure that 
compensation levels paid to executives are as high as possible because 
their own skills or services will be more valuable.94 This is the same 
interest as the executive and, when parties have the same interests, 
they are not negotiating at arm’s length.95 Second, shareholders are 
often a poor guard against excessive compensation.96 As a group, they 
are often large, disorganized, and only indirectly (through pension 
managers or stock brokers) involved in the decision making process.97

While executives may not get everything they want in compensation 
negotiations, the fact that they share many of the same self-interests 
as corporate boards, and that shareholders are a poor guard against 
excessive compensation, certainly gives them a lot of leverage. 

The heart of the injustice in executive compensation is that, while 
economic times are good, executives are paid handsomely and laborers 
are, at best, paid adequately. When the company takes a turn for the 
worse, however, executives continue to receive large salaries and 
workers are laid off.98 Nowhere has this been more evident than during 
the 2008 Financial Crisis. With wages essentially stagnant and a high 
number of citizens unemployed, executive pay rose a whopping 27% 
in 2010 from already high levels in 2009.99 The same companies who 
apparently lack the financial wherewithal to raise wages or hire new 
workers at the lowest levels and salaries of their business, have found 
the means to reward executives with incredible raises. Additionally, 
companies who cut benefits for employees because of the claimed 
expense continue to pay for perks, such as free tax preparation or 
personal use of corporate jets, for their executives. It is unacceptable 
for the American workforce to be exploited in this manner. It is equally 
unacceptable for the American workforce to devote efforts to creating 
the profits that pay executive salaries (and to suffer the cost of layoffs 
when times turn bad), and then not be able to share in those profits. 
Therefore, it is important that the tax be levied against the right person.

93 Id. at 65. 
94 Id. at 75.
95 Id. at 74.
96 See Nathaniel Popper, C.E.O. Pay Is Rising Despite the Din, N.Y. Times, (June 16, 2012), http://
www.nytimes.com/2012/06/17/business/executive-pay-still-climbing-despite-a-shareholder-din.
html?pagewanted=all.
97 Id. 
98 PBS NewsHour: In a Weak Economy, Why is CEO Pay on the Rise? (PBS television broadcast, Oct. 
4, 2011) available at http://www.pbs.org/newshour/bb/business/july-dec11/ceopay_10-04.html 
(report by Margaret Warner).
99 See Krantz & Hansen, supra note 7.
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IV. The Proposed Solution

With tax laws aimed at curbing executive compensation, the 
question of how corporate executives are continually allowed to 
consume extravagant compensation packages remains. The current 
tax scheme seeks to increase the tax incidence on corporations and 
executives who agree to excessive compensation packages by enough 
of a margin to discourage such activity but has failed to successfully 
discourage the behavior.100 The current scheme suffers from two fatal 
flaws. First, the tax laws generally reduce the after tax incidence of the 
wrong party. Second, the scheme is too weak to have a deterrent effect.

A. Goals of a New Tax Scheme

The hodgepodge of taxing options and their collective impotence 
in curbing excessive executive compensation has left many unsatisfied 
with the state of executive compensation,101 and many others 
wondering if the tax code is the right vehicle for curbing excessive 
executive compensation at all.102 Since the tax code has been impotent 
when it comes to curbing executive compensation, other areas of the 
law should be considered to accomplish that goal.103 The provisions 
seeking to limit executive compensation, however, have flaws that 
are correctable.104 This Article has argued that the provisions outlined 
above are either so lenient as to have no deterring effect, or they are 
aimed at the wrong taxpayer. Furthermore, using the tax code provides 
an opportunity to avoid direct regulation that could negatively affect 
the ability of companies to exercise free business judgment in deciding 
what to pay executives. Thus, any attempt to regulate executive 
compensation through the tax code should (1) be significant enough 
to have a deterring effect, (2) be aimed at the right taxpayer, and (3) 
protect the free exercise of business judgment.

1. Creating a Tax Law that is Strong Enough to be a Deterrent

A revised tax scheme should effectively deter such excessive 
compensation packages from being offered and accepted. Here, 
the lessons from the many failed attempts to regulate executive 

100 Id.
101 See, e.g., Richard A. Posner, Are American CEOs Overpaid, And, If So, What If Anything Should 
Be Done About It?, 58 Duke L.J. 1013, 1027 (2009) (arguing that executive compensation is still a 
significant problem). 
102 See Mullane, supra note 12, at 489. 
103 Lund, supra note 80, at 586. 
104 See Meredith R. Conway, Money For Nothing and The Stocks For Free: Taxing Executive Compensation,
17 Cornell J. of L. & Pub. Pol’y 383, 424–27 (2008) (arguing that the executive compensation tax 
scheme has not met its policy goal and thus some changes could significantly help). 
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compensation through the tax code will be of a great help. First, those tax 
laws which attempt to penalize the corporation—for example § 280G, 
§ 162(a)(1), and § 162(m)—have failed because the corporation is either 
willing to pay the tax penalty, able to offer compensation packages 
that avoid the penalty altogether, or the IRS does not use the statute 
to reduce executive compensation in the public corporation setting.  
Second, attempts to entice executives to refuse excessive compensation 
packages through beneficial treatment or through penalties have 
failed because executives are not willing to limit themselves to only 
tax beneficial compensation and they can request that the corporation 
structure the compensation package to account for the tax penalty.  To be 
a strong deterrent against excessive executive compensation packages, 
a new tax scheme needs to not only be free from loopholes but the 
rates also need to be high enough to discourage artfully structuring the 
package so that the corporation bears the burden. 

To ensure that the new tax scheme is free from loopholes, it will be 
important to define the term “executive compensation” as broadly as 
possible. As was discovered with § 162(m), if one element of executive 
compensation is exempt from the tax then executive compensation 
will simply gravitate towards that element. When Congress enacted 
§ 162(m), it exempted incentive-based pay and now the vast majority of 
the excessive compensation packages are structured around incentive-
based pay. 

In a new tax provision, the term “executive compensation” should 
include every benefit a corporation bestows upon an executive. In 
addition to wages and incentive-based pay, this should include any 
perk such as retirement packages, stock options, private use of corporate 
assets like planes or property, and free tax preparation. Corporations 
should still be free to offer, and executives free to accept, these forms 
of compensation, but if their collective value exceeds 100 times that of 
the compensation package offered to the average employee, then the 
executive must pay the 90% tax.

2. Creating a Tax Law that is Aimed at the Right Taxpayer

For a tax law to be effective at changing behavior, the tax incidence 
must be placed on the person or party making decisions regarding 
that behavior. For corporations, it is traditionally assumed that the 
corporate board of directors is the party that ultimately decides what 
the compensation package for executives will include.105 In a traditional 
arm’s length negotiation, the board of directors would either pay a salary 

105 Pay Without Performance, supra note 92, at 24. 

117075_AU_Text.indd   213 5/21/13   8:30 AM



214 Curbing Executive Compensation

that an executive candidate is willing to accept or will find another 
executive candidate that is willing to work for less compensation.106

As mentioned previously, however, executives and boards of directors 
do not actually negotiate in a traditional arm’s length manner and the 
executive has more power to decide his or her own compensation.107 

Indeed, under the traditional arm’s length negotiation model 
corporations do not need additional encouragement to keep executive 
compensation low.108 The interest of the corporation is always to make 
executive compensation as low as possible, while still obtaining and 
retaining top talent. Imposing additional penalties on the corporation, 
which would actually be borne by capital-contributors, laborers, and 
customers, will not aid in the effort to reduce executive compensation 
because these groups are already properly incentivized to do just that. 
The problem is that those groups simply do not have enough control 
over executive compensation negotiations to keep them in check. 
Laborers and customers usually do not even have a seat at the table 
during negotiations. Boards of directors represent capital-contributors 
and have self-interests that are more aligned with the executive than 
with shareholders or customers. Essentially, due to the amount of 
the executive’s control over the negotiation and lack of control by the 
alternative bearers of the tax incidence, the current tax law is trying to 
alter the executive’s behavior by taxing the corporation.

3. Creating a Tax Law that Protects the Free Exercise of 
Business Judgment

In many ways the inherent nature of a tax accomplishes this goal. 
A tax makes an activity more expensive but does not wholly forbid 
the activity the way a direct regulation might.109 This allows individual 
actors the freedom to exercise discretion in deciding whether the activity 
is worth its expected reward. For example, a tax would not accomplish 
this goal if the tax rate were 100%. In that case, the character of the tax 
is much more like a direct regulation that, for example, places a ceiling 
on compensation. Essentially, it is important for the new tax scheme to 
maintain its integrity as a tax and avoid serving as a direct regulation 
in order to protect the free exercise of business judgment.

106 Bebchuk & Fried, supra note 88, at 73.
107 Id. 
108 Jim Sciutto, CEO Pay Grows Even As Companies Slump, ABC NEWS (Apr. 21, 2012), http://
abcnews.go.com/WNT/story?id=131100&page=1 (showing that even with slumping performance, 
companies still have incentives to grow executive compensation). 
109 Nat’l Fed’n of Indep. Bus. v. Sebelius, 132 S. Ct. 2566, 2596–97 (2012) (explaining that several 
characteristics of the individual mandate in the Affordable Care Act led to the conclusion that it 
was a tax rather than a penalty, including whether it may be a reasonable financial decision to pay 
the tax and engage in the activity being taxed). 
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B. Two Balancing Questions

Finding the right definition of “excessive” executive compensation 
and the right rate at which to tax it requires balancing the aforementioned 
goals of a new tax scheme. First, this new tax scheme needs to define 
excessive executive compensation in a way that preserves the strength 
of the law but does not take away the ability of corporations to offer, 
or of executives to accept, any compensation level that the two parties 
feel properly compensates and incentivizes an executive. Second, this 
new tax scheme needs to find a rate of tax that is strong enough to be a 
deterrent and prevents corporations from grossing-up compensation, 
but does not completely prevent an executive from receiving at least a 
portion of every dollar earned.

1. Finding the Right Definition of “Excessive”

a. Finding the Right Reference Point

The point at which executive compensation becomes excessive is 
essentially important for any law seeking to curb excessive executive 
compensation.110 There are several options available for determining 
when executive compensation becomes excessive.111 First, a new tax 
scheme could define excessive compensation in relation to the then-
current market rate of pay. For example, a new law could say that 
executive compensation becomes excessive when it is greater than 10% 
of the then-current market rate of pay for the executive’s position. The 
amount of control executives enjoy over their individual compensation 
levels, however, means that executives have a lot of control over the 
market rate of executive pay. Accordingly, defining excessive executive 
compensation by referencing the then-current market rate of pay gives 
executives too much control over the definition of “excessive” and 
would significantly weaken a potential new tax law.

Alternatively, the new tax scheme could define excessive executive 
compensation by referencing a set amount.112 For example, a new law 
could say that executive compensation becomes excessive when it is 
greater than $10 million. This option, however, would decrease the 
ability of firms to freely exercise their business judgment in deciding 
what to pay and how to properly incentivize their executives.

110 Posner, supra note 101, at 1014. 
111 Id. at 1015–16.
112 Cristopher D. Jones, The Million-Dollar Question: Has Congress Missed the Mark with I.R.C. § 162(m) 
Compensation Deduction Caps? 4, (Apr. 30, 2012), available at http://ssrn.com/abstract=2048810 
or http://dx.doi.org/10.2139/ssrn.2048810 (unpublished paper by a Graduate Tax Scholar at 
Georgetown University Law Center).
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Accordingly, this Article suggests defining excessive executive 
compensation by referencing the pay of the average employee within 
the corporation to determine the rate at which executive compensation 
becomes excessive. Referencing what excessive executive compensation 
is by using employee compensation as a comparison will protect the free 
exercise of business judgment because it will always be a company’s 
prerogative to decide on what to compensate the average employee. 
Essentially, the company can control the definition of excessive (and 
thus can control whether their executives have to pay the additional 
tax) by controlling the compensation of the average employee. 

Because executives decide employee compensation levels, they 
will enjoy a large amount of control over the definition of excessive 
executive compensation.113 Referencing the pay of the average worker to 
determine excessive compensation, however, means that if executives 
exercise their control in a self-serving manner (i.e. increase the amount 
of compensation they can receive before it becomes subject to the 
penalty tax), they will also be benefiting the average employees by 
increasing their pay. This result would address an overarching policy 
goal of decreasing inequity in the corporate compensation system. 
Indeed, much of the outrage over executive compensation stems from 
comparing the amount given to executives to the amount given to the 
average employee. So, if employee pay increases with executive pay, 
then the perception of injustice within the compensation system will 
also decrease.

b. Finding Where Compensation Becomes “Excessive”

The level at which executive compensation exceeds the 
compensation of the average employee at a fair amount is a harder 
question. Deciding what rate executive compensation can exceed that 
of the average employee fairly is, to borrow a phrase from the 2008 
Presidential debates, a lot like nailing Jell-O to a wall.114 The mere fact 
that nailing down a rate is difficult, however, should not detract from the 
important task of restoring equity to corporate compensation schemes. 
In this pursuit, there are principles that can be used as guidance.

A recent study finds that executives currently make 185 times (a 
ratio of 185:1) that of the average employee.115 Considering that 80% 

113 See Pay Without Performance, supra note 92, at 47.
114 See, e.g., Daniel J. Morrissey, Courts Should Curb Executive Pay, The Nat’l Law J, Aug. 15, 2011 
(discussing Citigroup’s CEO’s severance and the difficulty in determining whether it was a waste 
of the company’s assets). 
115 See One of Twenty Facts About U.S. Inequity That Everyone Should Know: CEO Pay, available at
http://www.stanford.edu/group/scspi/cgi-bin/fact2.php (citing Economic Policy Institute, The 
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of Americans believe that recent executive compensation levels are 
too high,116 the level at which executive compensation can exceed 
compensation of the average employee must be lower than that. 
With 185 times established as the current ceiling, finding a floor is the 
next step. One of the main justifications for the greater difference in 
executive compensation is that executives bear greater responsibility 
for the success of a corporation than the average employee and they are 
often more highly educated, skilled, and experienced than the average 
employee. Therefore, it would be inappropriate to define excessive 
executive compensation as any amount greater than the average 
employee (a ratio of 1:1).

Now, finding a rate between 1 and 185 that is potentially “fair” 
will necessarily involve some arbitrary line drawing and an acceptable 
number may need to be found with some amount of trial and error. 
Any legislation going forward, however, needs to employ an amount 
between those numbers that not only takes into consideration the 
nature of the executive’s position, the skills and assets the executive 
brings to the table, and the need to protect the free-exercise of business 
judgment, but also contemplates the need to reduce the large inequities 
in corporate compensation structures.

This Article suggests that setting the rate that executive pay may 
exceed average employee pay at 1:100 before it becomes excessive. This 
number is drawn based on the above principles, while still allowing 
corporations the freedom to offer very high compensation packages 
to their most important employees and for those employees to accept 
those packages without fear that it will be deemed excessive. It also 
significantly decreases the current inequity of the system.

Defining excessive executive compensation as any amount paid to 
an executive that exceeds 100 times that of the average employee will 
surely not please everyone. There will certainly be a group who feels 
that there is no such thing as excessive executive compensation.117 They 
believe that the compensation negotiated between an executive and a 
board of directors can never be excessive because it is negotiated at 
arm’s-length between parties with competing interests.118

This thinking has several flaws. As discussed above, the interests 
of corporate boards and executives are too similar for negotiations to 

State of Working America (2011)). 
116 Rik Kirkland, The Real CEO Pay Problem, CNN Money (June 30, 2006), http://money.cnn.com/ 
magazines/fortune/fortune_archive/2006/07/10/8380799/ (reprinted from Fortune magazine).
117 See Pay Without Performance, supra note 92, at 15. 
118 Bebchuk & Fried, supra note 88, at 73.
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really be at arm’s-length,119 and shareholders are a poor guard against 
excessive executive compensation.120 In addition to those significant 
problems, the protections mentioned above offer no safeguard to the 
non-executive employees of a company. Neither a board of directors’ 
self-interest nor its fiduciary duty is aligned with ensuring the average 
employees share in the profits those employees helped create and the 
same certainly holds true with executives.121 Of course, a company 
needs to make sure its employees are sufficiently motivated to do a 
good job, but that is not the same as making sure that employees share 
equitably in the fruits of their labor.122 The latter is a strong interest of 
society in general and, therefore, the government.123

Alternatively, others may argue that defining excessive executive 
compensation as any amount paid to an executive over 100 times that 
of the average employee is too high. Indeed, in recent years several 
members of Congress have attempted to introduce legislation that will 
cap executive compensation at twenty-five times that of the average 
employee.124 Also, in other countries the rate at which executive 
compensation eclipses average employee compensation is lower.125 
For example, British Petroleum (BP) and Barclays (both corporations 
in the United Kingdom) pay executives sixty-three and seventy-four 
times that of the average employee, respectively.126 While those who 
advance this argument may admit that executives are more important 
than the average worker, they may not believe that executives are 100 
times more important than a group of employees who are essential to a 
corporation being in business.

While one may be sympathetic to this position, there are two 
problems with its rationale. First, is that it is very hard, maybe 
impossible, to tell just how much more valuable an executive is to a 

119 See Pay Without Performance, supra note 92, at 24.
120 See Boselovic, supra note 84.
121 See generally Eileen Appelbaum & Larry W. Hunter, Union Participation in Strategic Decisions of 
Corporations, in Emerging Labor Market Institutions for the Twenty-First Century, Nat’l Bureau of 
Econ. Research (Univ. Chicago Press 2004). 
122 Id.
123 See Adam Smith, An Inquiry into the Nature and Causes of the Wealth of Nations, Book 
1, Chap. 8, 70 (1776) (“No society can surely be flourishing and happy, of which the far greater 
part of the members are poor and miserable. It is but equity, besides, that they who feed, clothe 
and lodge the whole body of the people, should have such a share of the produce of their own 
labour.”). 
124 See Income Equity Act of 2007, H.R. 3876, 110th Congress (2007).
125 Dana Ely, Is an American CEO Worth 10 times a British One? Baltimore Sun (July 12, 2011), 
http://articles.baltimoresun.com/2011-07-12/news/bs-ed-ceo-salaries-letter-20110711_1_american-
ceo-median-worker-salary-ratio.
126 Brian W. Heineman, Jr., Executive Compensation: The Case for Reductions, Bloomberg Businessweek
(Dec. 2, 2011, 10:30 AM), http://www.businessweek.com/management/executive-compensation-
the-case-for-reductions-12022011.html (reprinted from Harvard Business Review).

117075_AU_Text.indd   218 5/21/13   8:30 AM



Vol. 5.2 Legislation & Policy Brief 219

corporation than the average employee.127 It is likely impossible to 
find a rate that is completely and certainly fair. There is currently no 
rationale that will lead to a rate which will certainly be the correct or 
fair rate of executive compensation.

Second, the nature of our democratic union is one of compromise.128

Some may believe that there is no such thing as excessive executive 
compensation, while others may believe that executives should not be 
compensated much, or perhaps any, higher than the average employee. 
While it is not unreasonable to feel (as opposed to know) that executive 
compensation that is 100 times that of the average employee is excessive 
or unfair, it is best to compromise at a position which gives corporations 
and executives wide latitude in deciding on compensation schemes.

2. Finding the Right Tax Rate

Similarly, the amount of the tax is also a hard question. Deciding 
on an amount sufficient to prevent executives from asking for excessive 
compensation plans is not an exact science. There are, however, 
principles that can guide us in this decision. First, one of our main 
goals is to protect the free exercise of business judgment. This means 
that corporations should be able to offer, and executives able to accept, 
any compensation package they can agree upon. For that to happen, 
the executive must be able to receive from the corporation at least a 
portion of any salary he or she negotiates. The aim of this tax scheme 
is not to wholly forbid an executive from receiving compensation that 
exceeds 100 times that of the average employee; it is simply to strongly 
discourage it. Therefore, a tax of 100% of every dollar in excess of 
100 times the wage of the average employee would be inappropriate 
and the amount of the tax needs to be lower than that. Of course, the 
current tax rate of 35% (for wages over $388,500, which most executives 
receive)129 is not high enough to act as a deterrent since executives 
currently continually request excessive compensation packages while 
having to pay that tax rate. Therefore the tax rate needs to be greater 
than 35% but less than 100%.

A 90% tax would serve as a strong deterrent for excessive 
compensation packages because executives would not reap much 
benefit from excessive compensation. Additionally, 90% is steep 
enough that it will make it hard for corporations to agree to gross-up 

127 See Morrissey, supra note 119.
128 See The Federalist No. 51 (James Madison) (“Ambition must be made to counteract ambition. 
The interest of the man must be connected with the constitutional rights of the place.”)
129 2012 Tax Table, IRS, available at http://www.irs.gov/pub/irs-pdf/i1040tt.pdf; see also Lee & Tang,
supra note 24, at 37.
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compensation. Also, free exercise of business judgment is still protected 
because executives could still receive a portion of any compensation 
offered to and accepted by them. They simply have to pay a certain tax 
rate on those earnings. Finally, it is important to remember that this 
rate can be completely avoided as long as employee salaries increase 
comparatively with executive salaries.

If excessive executive compensation has been defined as any amount 
paid above 100 times that of the average employee, it will decrease 
the current inequity of the corporate compensation system, while still 
giving plenty of latitude for corporations and executives to decide on 
a compensation package without coming within the terms of the tax. 
The tax will be levied on individual executives because corporations 
have not shied away from bearing negative tax burdens with regard 
to executive compensation and because the expense of a tax levied on 
a corporation is born by shareholders, customers, and labor instead of 
executives who receive the compensation. The tax will be 90% of every 
dollar in compensation that is excessive. This will provide a strong 
deterrent for executives against demanding and accepting excessive 
executive compensation and will be high enough to avoid corporations 
offering to gross-up compensation so that executives do not have to 
pay the tax. Overall, using the tax code in this manner will decrease 
excessive executive compensation while still allowing corporations 
and executives to bargain for any compensation package they desire.

Conclusion

There are many problems with the current scheme of executive 
compensation taxation that limit the ability of the tax code to curb 
excessive compensation. The current code provisions include too many 
loopholes and are generally too weak to act as an effective deterrent. 
Additionally, the current tax scheme does not place the tax burden on 
the party whose behavior it is trying to change. It too often attempts 
to penalize the corporation, or more accurately a corporation’s 
shareholders, employees, and customers who ultimately bear the burden 
of double taxation, instead of executives who have the lion’s share of 
control over salary negotiations. Furthermore, the current tax scheme 
relies too heavily on the traditional arm’s length negotiation process to 
ensure a reasonable compensation package. The ability and incentive of 
the corporate board to meaningfully negotiate a compensation package 
that is not excessive simply doesn’t exist. Ultimately, these problems 
have combined to produce a wholly ineffective regulatory tax scheme 
that fails to meaningfully curb excessive executive compensation.
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In response to these current shortcomings, this Article concludes 
that Congress should adopt an entirely new tax scheme that is 
free from the aforementioned problems. Such a tax scheme should 
recognize that executives hold a disproportionate amount of control 
over salary negotiations by reallocating the tax burden to the executive 
instead of the corporation, which is how the current tax code is set up. 
Additionally, the new tax scheme should exist free from debilitating 
loopholes and demand that “compensation” is defined in the broadest 
possible terms. This Article proposes that Congress continue to protect 
the free exercise of business judgment by avoiding a 100% tax rate; 
while at the same time protecting the strength of the tax with a high 
rate of 90%.  By imposing a 90% tax on amounts earned by executives 
that exceed 100 times the average employee, the inequities of the 
corporate compensation system will be reduced. If executive salaries 
and worker salaries are brought closer together then the inequality in 
compensation between the two groups will decrease. Furthermore, if 
the worker salary increases proportionately with executive salaries 
then both groups will get to share equitably in the continued success 
of the firm.

The ultimate goal of the new tax scheme should be to reduce 
the inequities in the current system of corporate compensation. 
Accomplishing such a goal will advance the principle that those 
who work to create profits should get to share equitably in the same. 
Executives and employees should share those profits through incomes 
that are reasonably proportionate to their efforts to create them. 
Accordingly, this goal is not necessarily about wealth redistribution 
from those who earn high incomes to those who do not but rather 
to prevent wealth redistribution from those who earn low incomes 
to those who already earn high incomes. A revised tax scheme that 
strongly and effectively deters excessive executive compensation is a 
solid first step in that direction.
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Introduction

Debate may still be raging over how serious the effects of climate 
change may be1 and over how significant the impact of human activities 
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available at http://www.merkourios.org/index.php/mj/issue/current.
1 Compare Richard S. Lindzen, The Climate Science Isn’t Settled, Wall St. J., Nov. 30, 2009, available 
at http://online.wsj.com/article/SB10001424052748703939404574567423917025400.html (arguing 
that “confident predictions of catastrophe are unwarranted”), with Emily Beament, Brown Warns 
of Climate Change Catastrophe, The Independent (UK), Oct. 19, 2009, http://www.independent.
co.uk/environment/climate-change/brown-warns-of-climate-change-catastrophe-1805398.html 
(reporting that then-Prime Minister Gordon Brown warned of “‘catastrophe’ for the planet if 
action to take climate change is not agreed” upon during United Nations talks).
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are as a cause of climate change,2 but what cannot be debated is the 
increasing number of climate change disputes becoming enmeshed 
in the legal system.3 In the United States (U.S.), climate change 
litigation has evolved into a somewhat consistent model where state 
governments4 generally bringing suit as parens patriae5 plaintiffs on the 
common law ground that polluter-defendants, through their conduct, 
are contributing to climate change, a recognized public nuisance. In 
other words, American climate change litigation tends to be tort-based 
claims brought by governments in their role as quasi-sovereigns, on 
behalf of the citizenry, for an illegal interference with a public interest.

Europe, on the other hand, uses a predominantly civil law-based 
system that relies heavily on legal code provisions and considers case 
law precedent of secondary importance. The European Union (EU) and 
its member states have extremely limited case law with governments 
acting as parens patriae in any context, and little-to-no precedent in 
the climate change field. This article proposes that while, for various 
reasons, the EU or its Member States will likely not adopt the American 
climate change litigation model in its exact form, it is certainly possible 
that other types of climate change litigation—albeit founded in statutes 
and regulations—might emerge via both parens patriae action and 
under other theories, influenced by similar litigation models that have 
occurred across the Atlantic, in the U.S.

Although this article will assess and evaluate the possible success 
rate of different proposed causes of action, its true purpose is to identify 
and analyze realistic methods to bring climate change lawsuits which 
might follow the path blazed by American litigators. Part I discusses 

2 Compare Gabriele C. Hergerl et al., Intergovernmental Panel on Climate Change, Climate 
Change 2007: Working Group I: The Physical Science Basis, § 9.4 702–03 (S. Solomon, et al. 
eds. 2007) (explaining that “[i]t is very unlikely that the 20th-century warming can be explained 
by natural causes” and that “human influence on climate very likely dominates over all other 
causes of change in global average surface temperature during the past half century”), with
Nicola Scafetta, Climate Change and Its Causes: A Discussion About Some Key Issues, Sci. & Pub. Pol’y 
Institute 4–5 (Mar. 18, 2010), http://scienceandpublicpolicy.org/images/stories/papers/originals/
climate_change_cause.pdf (observing that over 30,000 scientists in the United States (among them 
9,029 PhDs) “recently signed a petition stating that [claims of human activities being the main 
cause of climate change] are extreme, that the climate system is more complex than what we now 
know, several mechanisms are not yet included in the climate models considered by the IPCC 
[Intergovernmental Panel on Climate Change], and that this issue should be treated with some 
caution because incorrect environmental policies could also cause extensive damage”).
3 See, e.g., Richard Ingham, Climate Change: Dogs of Law are Off the Leash, Yahoo! News, Jan. 23, 2011, 
http://news.yahoo.com/s/afp/20110123/lf_afp/climatewarminglaw (noting that climate change 
litigation has gone “[f]rom being a marginal and even mocked issue . . . [to a] fast emerging . . . 
new frontier of law where some believe hundreds of billions of dollars are at stake”).
4 Other strands of this American-style climate change litigation have included a class action by 
private citizens and a suit by a self-governing Native American tribe. See infra Part I. D.
5 See infra note 19. 
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the historical foundation of the American climate change litigation 
model, clarifies how this article construes the term parens patriae, and 
summarizes the legal background—including the relevant Supreme 
Court decisions—that exists in the public nuisance and climate change 
domains.6 Part II attempts to resolve the question of why there are 
essentially no parens patriae-like, tort-based climate change lawsuits yet 
in the EU, examining a number of structural factors and impediments.7

Part III sets out and justifies the reasoning behind this author’s belief 
that parens patriae-like climate change lawsuits of the American mold 
may be poised to make an entrance onto the European judicial scene.8

Part III also clarifies how this article differentiates between parens patriae 
actions and purely regulatory remedies.9

Part IV analyzes the first of several potential causes of action 
for harms caused by climate change, which involves applying EU 
Directive 2004/35/EC (drafting the “polluter pays” principle into 
law for environmental issues).10 Part V studies how lawsuits by 
governmental plaintiffs might proceed under EU Directive 2003/87/EC 
(adopting a greenhouse gas emissions trading scheme for the European 
Community) for injuries or imminent damage stemming from climate 
change.11 Part VI examines the potential for climate change litigation 
via various techniques in individual nations—including those from 
both the common law and civil law traditions—and presents case 
studies from France,12 Germany,13 and the United Kingdom.14 Finally, 
in Part VII, this article proposes that treaties are another viable option 
for government entities to bring parens patriae-type actions in the name 
of their citizens and explores how to use the Aarhus Convention15 and 
Alpine Convention16 in this regard.

I. History of the American, Tort-Based, Parens Patriae Climate 
Change Litigation Model

To determine if attorneys in the EU could use American-style 
climate change litigation, it is important to first define “American-
style climate change litigation.” Given the current state of case law in 

6 See infra Part I (notes 17–89 & accompanying text).
7 See infra Part II (notes 90–99 & accompanying text).
8 See infra Parts III.A–C (notes 100–28 & accompanying text).
9 See infra Part III.D (notes 129–33 & accompanying text).
10 See infra Part IV (notes 134–67 & accompanying text).
11 See infra Part V (notes 168–95 & accompanying text).
12 See infra Part VI.A (notes 196–215 & accompanying text).
13 See infra Part VI.B (notes 216–28 & accompanying text).
14 See infra Part VI.C (notes 229–51 & accompanying text).
15 See infra Part VII.A (notes 253–70 & accompanying text).
16 See infra Part VII.B (notes 271–92 & accompanying text).
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the U.S., American climate change actions can be roughly outlined as 
parens patriae lawsuits brought mostly by state or local government and 
founded in the tort of public nuisance.17 Public nuisance cases in the 
environmental field trace their roots back to early 20th century lawsuits 
between American states. This precedent has helped to shape parens 
patriae standing in the U.S.

A. The U.S. Supreme Court Defines the Parens Patriae Doctrine 
Very Broadly18

The Supreme Court has very broadly defined parens patriae19

standing20 as an action in which the State asserts injury to a quasi-
sovereign interest—an adequately concrete interest which causes a 
real controversy between the State and the defendant, where the State 
is looking out for the well-being of its citizens.21 If a State is only a 
nominal party—that is, if it does not have any of its own real interests 
at stake—a court will not grant parens patriae standing.22 A State may, 
however, assert a right when “the matters complained of affect her 
citizens at large,” a cause of action which generally arises in public 
nuisance contexts.23 These quasi-sovereign interests range from citizens’ 
physical and economic health and well-being24 to ensuring that the 
17 See infra notes 54–71 & accompanying text.
18 But see Donald G. Gifford, Climate Change and the Public Law Model of Torts: Reinvigorating Judicial 
Restraints Doctrines, 62 S.C. L. Rev. 201, 245–66 (2010) [hereinafter Climate Change and the Public Law 
Model of Torts] (arguing, inter alia, Part VI.A.2, that “careful analysis of Supreme Court opinions 
decided before Snapp suggests a narrower interpretation of this form of standing,” referencing 
Alfred L. Snapp & Son, Inc. v. Puerto Rico, ex rel., Barez, 458 U.S. 592, 601–02 (1982)).
19 From Latin, meaning “parent of his or her country.” The doctrine developed from Roman 
law where the emperor stood as the physical embodiment of the state. Black’s Law Dictionary, 
1144 (8th ed. 2004). Black’s Law Dictionary further defines the term as “(1) the state regarded 
as a sovereign; the state in its capacity as provider of protection to those unable to care for 
themselves . . . [or] (2) a doctrine by which a government has standing to prosecute a law suit 
on behalf of a citizen . . . .” Id. Parens patriae has also been described as “an ancient common law 
prerogative which is inherent in the supreme power of every state . . . [and is] often necessary to 
be exercised in the interests of humanity, and for the prevention of injury to those who cannot 
protect themselves.” (internal quotations omitted); see also Connecticut v. Am. Elec. Power Co., 
582 F.3d 309, 352–58 (2nd Cir. 2009) rev’d, 131 S. Ct. 2527 (2011) (quoting Late Corp. of the Church 
of Jesus Christ of Latter-Day Saints v. United States, 136 U.S. 1, 57 (1890)).
20 See Climate Change and the Public Law Model of Torts, supra note 18 at 245 (noting that the Supreme 
Court’s language in Snapp is possibly its “most important parens patriae opinion . . . [and] provides 
an expansive understanding of parens patriae standing”).
21 Alfred L. Snapp & Son, Inc. v. Puerto Rico, ex rel., Barez, 458 U.S. 592, 601–02 (1982).
22 Id. at 600. The opinion later clarifies parens patriae standing requires the State to “articulate an 
interest apart from the interests of particular private parties,” but cautions that such interests 
must be assessed on a case-by-case basis and defy formal definition. Id. at 607.
23 Id. at 602–03. The Court cites an entire line of cases developed where states successfully sued to 
enjoin public nuisances on behalf of their citizens: North Dakota v. Minnesota, 263 U.S. 365 (1923); 
Wyoming v. Colorado, 259 U.S. 419 (1922); New York v. New Jersey, 256 U.S. 296 (1921); Kansas 
v. Colorado, 206 U.S. 46 (1907); Georgia v. Tennessee Copper Co., 206 U.S. 230 (1907); Kansas v. 
Colorado, 185 U.S. 125 (1902); Missouri v. Illinois, 180 U.S. 208 (1901). 
24 Snapp, 458 U.S. at 607.
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State is not unfairly denied its rightful position within the American 
federal system25 to guarding the State’s natural resources, territory, and 
environment.26

An important and overlapping justification for applying the 
expansive definition of parens patriae to climate change litigation in 
the U.S. and EU is a State’s interest in securing for its inhabitants the 
rightful benefits which stem from the State’s participating in a federal-
type political structure.27 In addition to their right to defend their quasi-
sovereign interests in territory, natural resources, and environment, 
States “need not wait for the [central] Federal Government to vindicate 
the State’s interest in the removal of barriers to the participation by its 
residents in the free flow of interstate commerce.”28 In both the U.S. and 
EU, when the central government passes a law that generates benefits 
or alleviates disadvantages, such legislation also engenders a quasi-
sovereign interest that States will aim to secure for their residents so as 
to remain on equal footing with fellow States.29

To help clarify when a State may seek relief in federal court as 
parens patriae, the Supreme Court suggested treating situations in the 
American states as if they had occurred in independent countries,30

indicating that parens patriae actions could be broadly construed in 
contexts worldwide. In an instance where the “health and comfort” of a 
State’s residents are threatened, the State may take on the parens patriae 
role of general representative of the public, because in the federalist 
system, individual States have surrendered their powers of diplomacy 
and war-making—powers which they might have employed on behalf 
of their citizens had they remained completely sovereign nations.31

Through forming a union, the states mutually rejected the use of force 
as a means to solve their disagreements and relinquished their right to 
engage in diplomacy directly with foreign nations,32 so parens patriae 

25 Id.
26 Climate Change and the Public Law Model of Torts, supra note 18, at 245–46.
27 Snapp, 458 U.S. at 608.
28 Id. The Court further elucidated that, “a State does have an interest, independent of the benefits 
that might accrue to any particular individual, in assuring that the benefits of the federal system 
are not denied to its general population.” Id.
29 Id.
30 Id. at 603.
31 Id. at 604. Although the members of the EU are not states comprising a single country as the 
American states, and as such, have not surrendered as many powers to the central government as 
the American states, the analogy is clear. Therefore, this same federalism argument can be applied 
to the EU Member States as well, albeit to a lesser degree.
32 Id. at 604 (quoting Georgia v. Tennessee Copper Co., 206 U.S. 230, 237 (1907)). But see Climate 
Change and the Public Law Model of Torts, supra note 18 at 247–48 (discussing how whether a state 
has surrendered powers to the federal government is of little relevance when a state brings a 
parens patriae lawsuit against a private defendant).
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suits in federal court filled in as a viable alternative.33 Justice White, 
writing for the Snapp Court, described how an instructive factor in 
determining whether a State would have parens patriae standing to sue 
would be assessing “whether the injury is one that the State, if it could, 
would likely attempt to address through its sovereign lawmaking 
powers.”34

B. A Broad Construction of Parens Patriae

Given this background, this article construes parens patriae actions 
equally, if not more broadly, to include both straightforward parens 
patriae climate change-focused tort cases and instances that stretch 
the definition of parens patriae climate change-focused tort cases. 
Accordingly, this extended interpretation of parens patriae will comprise 
several parens patriae-like actions—namely, (1) actions brought by 
American states or EU members against other (state or federal35) 
governments/agencies or private defendants, and (2) actions brought by 
the federal government or EU Commission on behalf of citizens against 
state governments/agencies or private defendants. Additionally, it is 
important to acknowledge that the concept of parens patriae does not 
make as much sense in a civil law setting as it does in a common law 
context, but is nonetheless still very relevant and valuable to U.S.–EU 
climate change litigation comparisons. To be sure, neither the elasticity 
of this parens patriae definition, nor the slight incompatibility between 
the parens patriae theory and civil law in any way detract from the 
analysis and comparison.

C. Public Nuisance—the Ambiguous “Ill-Defined Tort”36

Defining the common law tort of public nuisance, which most 
American climate change cases have employed as their tort of choice, 
has confounded courts, legislatures, and scholars alike. One scholar 

33 Georgia v. Pennsylvania R.R. Co., 324 U.S. 439, 450, 451–52 (1945) (citing Missouri v. Illinois, 
180 U.S. 208, 241 (1901) and Georgia v. Tennessee Copper Co., 206 U.S. 230, 237 (1907)).
34 Snapp, 458 U.S. at 607. Importantly, the EU system resembles that of the U.S. federal system to 
some degree. While the EU Member States ultimately retain much of their sovereignty (more so 
than American states), some is ceded to the central European Union government to adopt EU laws 
which take precedence over national laws. Somewhat like the U.S. Supreme Court, the European 
Court of Justice guarantees that EU law is observed, “ensures that Member States comply with 
obligations under the Treaties,” and helps mediate disputes that arise between states and other 
Member States or foreign entities over which the individual nation does not have jurisdiction. 
The Institution [European Court of Justice], General Presentation, CVRIA Jan. 13, 2011, available 
at http://curia.europa.eu/jcms/jcms/Jo2_6999/. See also What is EU Law?, Europa Jan. 13, 2011, 
http://ec.europa.eu/eu_law/introduction/treaty_en.htm.
35 “Federal” in the EU context would mean lawsuits against the EU Commission.
36 Donald G. Gifford, Public Nuisance as a Mass Products Liability Tort, 71 U. Cinn. L. Rev. 741, 774 
(2003) [hereinafter Public Nuisance as a Mass Products Liability Tort].
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has maintained that, “no other tort is as vaguely defined or poorly 
understood as public nuisance.”37 Litigators have used public nuisance 
to find tort liability for activities as incredibly dissimilar as releasing 
untreated sewage,38 a street gang’s behavior,39 violation of public 
morals,40 and storing coal dust,41 among others. The Restatement 
(Second) of Torts imprecisely defines public nuisance as “an 
unreasonable interference with a right common to the general public.”42

The Restatement further explains that the following factors are helpful 
to determine where interference with a public right is unreasonable, 
thus leading to a public nuisance:

(a) Whether the conduct involves a significant 
interference with the public health, the public safety, 
the public peace, the public comfort or the public 
convenience, or (b) whether the conduct is proscribed 
by a statute, ordinance or administrative regulation, or 
(c) whether the conduct is of a continuing nature or has 
produced a permanent or long-lasting effect, and, as the 
actor knows or has reason to know, has a significant 
effect upon the public right.43

The Rhode Island Supreme Court outlined the tort in a somewhat 
different, yet equally hazy manner:

The essential element of an actionable nuisance is that 
persons have suffered harm or are threatened with 
injuries they ought not have to bear. Distinguished from 
negligence liability, liability in nuisance is predicated 
upon unreasonable injury rather than unreasonable 
conduct. Thus, plaintiffs may recover in nuisance 
despite the otherwise nontortious nature of the conduct 
which creates the injury.44

Although the definition of the tort of public nuisance is ambiguous 
and obscure, there is little doubt that this definition offers the most 
appropriate cause of action for climate change litigators. Certainly it is 

37 Id.
38 Id. at 776 (citing Miotke v. City of Spokane, 678 P.2d 803 (Wash. 1984)).
39 Id. (citing People ex rel. Gallo v. Acuna, 929 P. 2d 596 (Cal. 1997)).
40 Id. (citing, inter alia, Wagner v. Regency Inn Corp., 186 Mich. App. 158 (Mich. Ct. App. 1990) (a 
hotel whose guests generally included prostitutes, drug dealers, and thieves)).
41 Id. (citing Comet Delta, Inc. v. Pate Stevedore Co., 521 So.2d 857 (Miss. 1988)).
42 Restatement (Second) of Torts § 821B (1979). 
43 Id.
44 Public Nuisance as a Mass Products Liability Tort, supra note 36 at 774 (quoting Wood v. Picillo, 
443 A.2d 1244, 1247 (R.I. 1982) (internal quotations omitted)).
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one of the most popular torts45 under which such actions to defend and 
preserve the environment have been, and will continue to be, pursued.

D.  Parens Patriae in Action:  
Evolving into a Coherent Model (1906–2010)

Modern-day parens patriae climate change actions developed 
out of public nuisance lawsuits generally brought by state-level 
governments so as to defend their natural environments from undue 
harm. In the early 20th century, the Supreme Court allowed, in two 
separate cases, suits brought by states as quasi-sovereigns alleging a 
public nuisance in the environmental context. In Missouri v. Illinois,46

the state of Missouri brought suit against the state of Illinois and the 
sanitary district of Chicago for discharging sewage into a canal, which 
emptied into the Illinois River.47 The Illinois River in turn emptied 
into the Mississippi River sending “great quantities” of sewage 
downstream and “poison[ing] the water of [the] river, upon which 
[many of Missouri’s] cities, towns, and inhabitants depended, as to 
make it unfit for drinking, agricultural, or manufacturing purposes.”48

The court ultimately dismissed the action because the plaintiff failed to 
establish that the sewage from Chicago was in fact causing the injury to 
Missouri.49 Nevertheless, Missouri v. Illinois provided a basis for other, 
similar suits to follow.50

Just over a year later, the Supreme Court decided Georgia v. Tennessee 
Copper Co.,51 in which the state of Georgia, as parens patriae, sued two 
companies from Tennessee to enjoin them from “discharging noxious 
gas [a public nuisance] from their works . . . over plaintiff’s territory,” 
causing a “wholesale destruction of forests, orchards, and crops,” 
among other injuries.52 Significantly, the Court recognized this case as a 
parens patriae action, explaining that it involved “a suit by a state for an 
injury to it in its capacity of quasi-sovereign. In that capacity the state 
has an interest independent of and behind the titles of its citizens, in all 

45 The torts of trespass (see, e.g., Martin v. Reynolds Metals Co., 342 P.2d 790 (Or. 1959)) and 
private nuisance (see, e.g., Madison v. Ducktown Sulphur, Copper & Iron Co., 83 S.W. 658 (Tenn. 
1904)) have also been applied in the name of environmental protection and defense. 
46 200 U.S. 496 (1906).
47 Id. at 517.
48 Id.
49 Id. at 525–26 (noting that “it is necessary for St. Louis to take preventive measures . . . against 
the dangers of the plaintiff’s own creation or from other sources than Illinois”).
50  Importantly, the Court also noted that the “Constitution extends the judicial power of the 
United States to controversies between two or more states . . . and gives this court original 
jurisdiction in cases in which a state shall be a party.” Id. at 519.
51 206 U.S. 230 (1907).
52 Id. at 236.
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the earth and air within its domain.”53 The Court also acknowledged 
the value of the case on the merits, seemingly indicating that it would 
be willing to hear future tort-based environmental cases brought by 
parens patriae regarding a public right.54

Missouri v. Illinois and Tennessee Copper set the stage for a spate 
of climate change lawsuits commencing in 2007 and continuing to 
this day. In Massachusetts v. Environmental Protection Agency,55 one 
hundred years after its “parent” suits, the majority reinforced the 
parens patriae right of states to sue as sovereigns on behalf of their 
citizens, highlighting Justice Holmes’s opinion in Georgia v. Tennessee 
Copper.56 Writing for the majority, Justice Stevens analogized that “[j]
ust as Georgia’s ‘independent interest . . . in all the earth and air within 
its domain’ supported federal jurisdiction a century ago, so too does 
Massachusetts’ well-founded desire to preserve its sovereign territory 
today” from worsening flooding damage as a result of climate change.57

Concluding that in its parens patriae role, Massachusetts meets the 
criteria for standing—injury,58 causation,59 and remedy60—the Court 
proceeded to rule that the Clean Air Act authorized the Environmental 
Protection Agency (EPA) to regulate tailpipe greenhouse gas emissions 
from new motor vehicles “in the event that it forms a ‘judgment’ that 
such emissions contribute to climate change.”61 Although Massachusetts 
v. EPA was neither a public nuisance lawsuit, nor an action against 
a private defendant, but rather a statute-based suit against a federal 
agency, the standing analysis remains crucial in permitting states to 
bring lawsuits as quasi-sovereign parens patriae.

Similarly in Connecticut v. American Electric Power Co.,62 the Second 
Circuit reversed the district court in a public nuisance, parens patriae case 
brought by the state of Connecticut (and several other states), ruling 
that the states had standing to bring the suit on a parens patriae basis,63

53 Id. at 237.
54 See id. at 238 (observing that “[i]t is a fair and reasonable demand on the part of a sovereign that 
the air over its territory should not be polluted on a great scale by sulphurous acid gas, that the 
forests on its mountains, be they better or worse, and whatever domestic destruction they have 
suffered, should not be further destroyed or threatened by the act of persons beyond its control, 
that the crops and orchards on its hills should not be endangered from the same source”).
55 549 U.S. 497 (2007).
56 Id. at 518–19 (quoting Georgia v. Tennessee Copper Co., 206 U.S. 230 (1907)).
57 Id. at 519 (quoting Georgia v. Tennessee Copper Co., 206 U.S. 230, 237 (1907)).
58 Id. at 521.
59 Id. at 523.
60 Massachusetts v. EPA, 549 U.S. at 525.
61 Id. at 528.
62 582 F.3d 309 (2d Cir. 2009), rev’d & remanded by Am. Elec. Power Co. v. Connecticut, 131 S. Ct. 
2527 (2011).
63 Id. at 334–36.
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and that they properly stated a claim under the federal common law 
of nuisance.64 Here, Connecticut and several other state and non-state 
parties brought action against six electric power companies operating 
coal-fired power plants, seeking abatement of the defendants “ongoing 
contributions” to the public nuisance of global warming.65 The Second 
Circuit reasoned that because the states met the Snapp test66 for state 
parties as parens patriae as well as the additional requirement imposed 
by the Second Circuit—that “‘individuals [upon whose behalf the state 
is suing] could not obtain complete relief through a private suit,’”67—
they were granted standing.68 The court found, that as a result of the 
alleged damages caused by global warming, the “grievances suffice 
to allege an ‘unreasonable interference’ with ‘public rights’ within the 
meaning of [Restatement (Second) of Torts] § 821B(2)(a).”69 The court 
distilled the public nuisance claim, noting that “States have additionally 
asserted that the emissions constitute continuing conduct that may 
produce a permanent or long lasting effect, and that Defendants know 
or have reason to know that their emissions have a significant effect 
upon a public right.”70 Hence, the States “have properly alleged public 
nuisance . . . and therefore have stated a claim under the federal common 
law of nuisance” and may pursue their lawsuit on the merits.71

The Supreme Court ultimately overruled the Second Circuit, 
reasoning that the Second Circuit had erred in holding that “federal 
judges[, by deciding public nuisance suits,] may set limits on greenhouse 
gas emissions in face of a law empowering EPA to set the same limits.”72

Nonetheless, the Supreme Court was quick to point out that the “EPA’s 
judgment . . . would not escape judicial review” because federal courts 
are permitted to “review agency action (or a final rule declining to take 
action) to ensure compliance with the statute Congress enacted.”73

64 Id. at 352–58.
65 Id. at 316.
66 Id. at 335–36 (quoting Alfred L. Snapp & Son, Inc. v. Puerto Rico, ex rel., Barez, 458 U.S. 592, 603 
(1982)).
67 Id. at 336 (quoting People of New York by Abrams v. 11 Cornwell Co., 695 F.2d 34, 40 (2d Cir. 
1982), vacated in part on other grounds, 718 F.2d 22 (2d Cir. 1983) (en banc)).
68 Moreover, the court states that “[s]tanding is ‘gauged by the specific common-law, statutory or 
constitutional claims that a party presents,’” and seeing as “states have been accorded standing in 
common law nuisance causes of action when suing as parens patriae” for more than a century, the 
Second Circuit had no reason to deny standing in this case. 582 F.3d at 339 (quoting Int’l Primate 
Prot. League v. Admins. of Tulane Educ. Fund, 500 U.S. 72, 77(1991)) (emphasis in original).
69 Connecticut v. Am. Elec. Power Co., 582 F.3d 309, 352–53 (2d Cir. 2009) (citing In re StarLink 
Corn Prods. Liab. Litig., 212 F.Supp.2d 828, 848 (N.D. Ill. 2002) (quoting Restatement (Second) of 
Torts § 821B(2)(a)).
70 Id.
71 Id. at 353.
72 Am. Elec. Power Co. v. Connecticut, 131 S. Ct. 2527, 2540 (2011).
73 Id. at 2539.
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Three other significant cases also merit brief mentions as contributors 
to the U.S. climate change litigation model. California v. General Motors 
Corp.74 involved a parens patriae public nuisance action by the state 
of California against the automobile industry, claiming damages 
as a result of global warming partially caused by the automakers’ 
emitting greenhouse gases.75 The court dismissed the case for lack of 
subject matter jurisdiction,76 holding that, among other deficiencies, it 
proposed a non-justiciable political question that demanded a policy 
determination the court was not in a position to make.77

Two years later in Native Village of Kivalina v. Exxon-Mobil Corp.,78

a federal district court judge dismissed a claim brought by an Inupiat 
Eskimo government against multiple energy, oil, and utility companies 
for their roles in causing global warming due to lack of subject matter 
jurisdiction.79 The plaintiff, as a federally-recognized, self-governing 
Tribe, brought a suit for federal public nuisance on behalf of the 400 
residents of its village, arguing that global warming, partially caused by 
the defendants, was destroying the sea ice that protects the village from 
surging coastal waves and would soon force the village to relocate.80

The federal district court, like in the California v. General Motors Corp. 
case, dismissed for lack of subject matter jurisdiction,81 and highlighted 
political question concerns82 as well as standing issues.83

The most recent decision contributing to the U.S. climate change 
litigation model came in May 2010 when the en banc Fifth Circuit skirted 
the entire climate change issue and dismissed an appeal because of 
lack of quorum, after the last-minute recusal of a judge left only eight 

74 2007 WL 2726871 (N.D. Cal. 2007).
75 Id. at *1. Specifically, damages to California included increased melting of the Sierra Nevada 
mountain range snowpack, which comprises about thirty-five percent of the state’s water, 
increasing sea levels resulting in coastline erosion, and increased frequency and duration of 
extreme weather events and wildfires. Id.
76 Id.
77 Id. at *6–*13 (reasoning that “resolution of plaintiff’s federal common law nuisance claim 
would require this court to make an initial policy decision . . . of a kind clearly for nonjudicial 
discretion”).
78 663 F.Supp.2d 863 (N.D. Cal. 2009) aff’d 696 F.3d 849 (9th Cir. 2012).
79 Id. at 868.
80 Id. at 868–69.
81 Id. at 868.
82 Id. at 875 (citing Connecticut v. Am. Elec. Power Co. Inc., 582 F.3d 309 (2d Cir. 2009)) (maintaining 
that this case is not one of the “novel” global warming or climate change cases where “[w]ell-
settled principles of tort and public nuisance law provide appropriate guidance to the district 
court in assessing Plaintiffs’ claims”). The court held that the court was not competent enough to 
tackle such issues through “‘principled adjudication.’” Id. (citing Connecticut v. Am. Elec. Power 
Co. Inc., 582 F.3d 309 (2d Cir. 2009)).
83 Id. at 881 (noting that “there are, in fact, a multitude of ‘alternative culprit[s]’ allegedly 
responsible for the various chain of events allegedly leading to the erosion of Kivalina [village]”).
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judges to decide the case on a court of sixteen.84 The appealed case 
involved a group of Gulf Coast landowner plaintiffs who alleged that 
the defendant’s energy, fossil fuel, and chemical operations emitted 
greenhouse gases which increased “global surface air and water 
temperatures,” that contributed to rising ocean levels and “added to the 
ferocity of Hurricane Katrina.”85 The plaintiffs contended that, together, 
these effects ruined the class members’ private property and destroyed 
the usefulness of the surrounding public property, and therefore the 
plaintiffs brought their suit for public and private nuisance, among 
other claims.86 In a lengthy opinion before the en banc dismissal for lack 
of quorum, the Fifth Circuit had initially overruled the federal district 
court, and held that the plaintiffs had standing for all of their claims 
under Mississippi state law,87 as well as standing for their nuisance, 
trespass, and negligence claims under federal law,88 and that the issue 
did not present a non-justiciable political question.89 While this case 
was not a parens patriae example like many of its counterparts, Murphy 
Oil illustrates some of the most recent judicial activity in the American 
climate change law arena.

II. The EU Lacks a Tort-Based, Parens Patriae Climate Change 
Litigation Model

Thus far in the EU, parens patriae climate change litigation has been 
extremely limited. If American-style class action litigation was poised to 
invade Europe, or had already done so by 2009 as some commentators 
suggested, then where are all the parens patriae climate change suits 
that have become rather en vogue in the U.S.?90

84 Comer v. Murphy Oil USA, 607 F.3d 1049, 1053–54 (5th Cir. 2010) (en banc).
85 Comer v. Murphy Oil USA, 585 F.3d 855, 859 (5th Cir. 2009).
86 Id. at 860–61.
87 Id. at 862 (“The plaintiffs clearly allege that their interests in their lands and property have been 
damaged by the adverse effects of defendants’ greenhouse gas emissions. Accordingly, they have 
standing to assert all of their claims under Mississippi law.”).
88 Id. at 867 (“Similarly, the plaintiffs allege that defendants’ emissions constituted a public 
nuisance because they unreasonably interfered with a common right of the general public by 
causing the loss of use and enjoyment of public property through erosion of beaches, rising sea 
levels, saltwater intrusion, habitat destruction, and storm damage . . . . Because the injury can be 
traced to the defendants’ contributions, the plaintiffs’ first set of claims satisfies the traceability 
requirement and the [federal] standing inquiry.”) (internal quotations omitted).
89 Id. at 875. (“Because the defendants have failed to articulate how any material issue is 
exclusively committed by the Constitution or federal laws to the federal political branches, the 
application of the [political question test] formulations [from Baker v. Carr, 369 U.S. 186 (1962)] is 
not necessary or properly useful in this case.”). The Fifth Circuit later more explicitly concluded 
that “defendants have failed to show how any of the issues inherent in the plaintiffs’ nuisance, 
trespass, and negligence claims have been committed by the Constitution or federal laws wholly 
and indivisibly to a federal political branch.” Id. at 879 (internal quotations omitted).
90 See, e.g., News and Features: 360 News, Are Class Actions Coming to Europe?, Lloyd’s Feb. 18, 2009, 
http://www.lloyds.com/news-and-insight/news-and-features/archive/2009/are_class_actions_
coming_to_europe (noting that the managing director of the European Justice Forum, Malcolm 
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The simple answer is that such climate change lawsuits are not 
coming to continental Europe—at least not in the parens patriae, public 
nuisance form. One of the main reasons for this seems to be that tort-
based, parens patriae lawsuits are not a necessary avenue for the vast 
majority of EU Member States because of the regulation-heavy, civil 
law traditions of the EU nations, save the United Kingdom.91 In civil 
law jurisdictions, judges “initially look to code provisions to resolve 
a case,” rather than precedent, as in common law countries.92 Under 
civil law, then, courts reason deductively “proceeding from stated 
general principles or rules of law contained in the legal codes to a 
specific solution.”93 With an extensive Napoleonic code codifying 
environmental rules and regulations, there is no need to follow an 
American-style tort-based cause of action for climate change litigation; 
instead countries may simply pursue parens patriae claims based on 
statutory violations from their own national legal code or EU law. 
Accordingly, when an EU Directive was proposed in October 2009 to 
make it easier to pursue class actions in Europe, Commission President 
José Manuel Barroso supposedly withdrew it himself at the last minute 
due to lack of support from Member States.94

Several other smaller, though not insignificant, structural 
impediments have helped prevent American-style climate change 
litigation from taking hold in the EU. Though these impediments 
probably have less of an impact on parens patriae suits than suits by 
NGOs or other private parties (because the government frequently 

Carlisle, says they are already in Europe “under the name of collective actions”) (internal 
quotations omitted). Even as far back as 2006, commentators were suggesting that class actions 
were slowly but surely making their way across the Atlantic to Europe. See Heather Smith, Is 
America Exporting Class Actions to Europe? The Amer. Lawyer/Law.com, Feb. 28, 2006, available at 
http://www.law.com/corporatecounsel/PubArticleCC.jsp?id=900005448105 (noting that mass 
litigation had already been seen in the UK, but that most European countries were “scrambling to 
adapt their legal systems to handle” class action-type actions). Admittedly, however, “significant 
barriers to class actions remain: In addition to a cultural reliance on governmental, not judicial, 
regulation, Europe has a range of legal procedures that differ fundamentally from the U.S. model.” 
Id. Scholar Edward F. Sherman admits that although “other countries display a growing interest 
in American class action practice for litigation arising from . . . environmental conditions [among 
others], they tend to react negatively to the American litigation landscape.” Edward F. Sherman, 
Group Litigation Under Foreign Legal Systems: Variations and Alternatives to American Class Actions, 52 
DePaul L. Rev. 401, 401–03, 418–22 (2002).
91 See James G. Apple & Robert P. Deyling, A Primer on the Civil-Law System 36 (Fed. Judicial 
Ctr. 1995) available at http://www.fjc.gov/public/pdf.nsf/lookup/CivilLaw.pdf/$file/CivilLaw.pdf 
(noting that “[c]ivil-law countries have comprehensive codes . . . [which] cover an abundance of 
legal topics, sometimes treating separately private law, criminal law, and commercial law”).
92 Id.
93 Id. at 36–37. 
94 Foo Yun Chee, EU Aims to Make Class Action Lawsuits Easier – draft, Reuters, Oct. 1, 2009, http://
uk.reuters.com/article/idUKTRE59061N20091001; Kit Chellel, Brussels Flexes its Muscles and Stalls 
Draft Directive on Competition Law, Lawyer, Oct. 12, 2009, available at http://www.thelawyer.com/
brussels-flexes-its-muscles-and-stalls-draft-directive-on-competition-law/1002259.article.
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has more ample resources and can use its own civil servant attorneys), 
they are nonetheless worth noting. For example, in much of Europe, 
unlike the U.S., contingency fees are forbidden,95 meaning that the 
client “bears the risk of having to pay at least his own lawyer in full 
even if the litigation avails him nothing.”96 Under the contingency fee 
arrangement in the U.S., the lawyer bears the risk of paying for costs 
so that potential clients will pay the lawyer out of the client’s judgment 
or settlement.97 Thus, in Europe, smaller groups and individuals with 
fewer up-front resources who would have to rely on a contingency 
fee idea to be able to afford legal representation are discouraged from 
filing suit.

Moreover, the ‘loser pays’ rule instituted in much of Europe can 
have a serious dampening effect on litigation. This rule forces plaintiffs 
to pay not only their own litigation expenses, but also their opponent’s 
expenses.98 Consequently, far from suits being “(financially) virtually 
risk free” and very advantageous to plaintiffs, as in the U.S., potential 
European plaintiffs must consider paying both parties expenses in 
the event they lose—a risk that surely causes parties to “think twice” 
before bringing a suit.99 Even for a government, the looming possibility 
of such an expense dampens the incentive to bring suit under uncertain 
or new theories, for fear of angering the electorate, whose taxes helped 
fund such a risky lawsuit.

III. The EU Might be Ready for an American-style, Parens Patriae 
Litigation Model

Europeans are generally skeptical of American class action 
litigation, with some labeling it as a “Pandora’s box that [Europeans] 
want to avoid opening.” 100 Furthermore, besides the myriad structural 
obstacles to mass torts litigation and parens patriae suits, as previously 
discussed in Part II supra, the EU’s law also limits group litigation 
to “qualified entities.”101 Yet, despite this, the EU, European national 
governments, individual countries’ regional and local governments, 
and some governmental agencies are still fairly well-placed to bring 
American-style, parens patriae-like litigation, in the name of the general 

95 A few European nations allow contingency fees, or a similar idea, to a limited degree—Greece, 
Finland, and the United Kingdom among them. Mathias Reimann, Liability for Defective Products 
at the Beginning of the Twenty-First Century: Emergence of a Worldwide Standard, 51 Am. J. Comp. L.
751, 823–25 (2003).
96 Id.
97 Id. at 822.
98 Id.
99 Id. at 824–25.
100 See Sherman, supra note 90, at 401–03, 418–22.
101 Id.
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populace, against parties contributing to climate change.

EU Directive 98/27 specifically stipulates that among the “qualified 
entities” entitled to bring group litigation are “independent public 
bodies (such as administrative agencies)” or “organizations (such as 
consumer associations).”102 Specifically, these parties are permitted to 
handle “‘group litigation’ on behalf of a specifically defined group of 
people adversely affected by a defendant’s conduct.”103 Professor Harald 
Koch of Rostock University’s Law Faculty in Germany reiterates that, 
culturally-speaking, in the EU there is “no concept of an individual 
private Attorney General [because] . . . in the European tradition . . . 
[Europeans] entrust the public interest to public institutions rather than 
to private law enforcers.”104 This further indicates that if American-style 
tort litigation is to take hold in Europe, it could very well be through 
some sort of parens patriae action.

A. Applying the American-style, Parens Patriae Model to 
Climate Change Suits Under the Treaty on European Union

Indeed, the EU could partially adopt the American model of parens 
patriae climate change litigation through statute-based suits instead of 
public nuisance, tort-based actions. As the EU values protecting and 
preserving the environment very highly and often takes proactive 
steps to do so before the U.S.,105 the EU seems primed for a wave of 
climate change litigation. In fact, Article 174 of the Treaty on European 
Union states that:

Community policy on the environment shall 
contribute to pursuit of the following objectives: 
preserving, protecting and improving the quality of 
the environment, protecting human health, prudent 
and rational utilization of natural resources, promoting 
measures at international level to deal with regional or 
worldwide environmental problems.106

The treaty further stresses that “Community policy on the environment 
shall aim at a high level of protection . . . [and] shall be based on the 
precautionary principle . . . on principles that preventative action should 

102 Id. See also Council Directive 98/27, art. 3, 1998 O.J. (L166) 52–53 (EC) (providing actual statutory 
language, under Article 3, for the legislation).
103 See Sherman, supra note 90, at 401–03, 418–22.
104 Id. 
105 See, e.g., Council Directive 2003/87, 2003 O.J. (L 275) 32 (EC) (establishing a scheme for 
greenhouse gas emission trading within the EU).
106 Consolidated Version of the Treaty on European Union, Dec. 29, 2006, 2006 O.J. (C 321) 123.
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be taken . . . and that the polluter should pay.”107 The treaty also states 
that it shall be the Council, after consulting the Economic and Social 
Committee and the Committee of the Regions, that decides “what 
action is to be taken by the Community in order to achieve the objectives 
referred to in Article 174.”108 Such broad authority supplied by the EU’s 
founding treaty appears to grant the Council the ability to undertake 
any variety of actions, as long as they are in pursuance of the objectives 
listed in Article 174.109 Given this language, it is imaginable that it could 
be stretched to supply the EU—as an entity—with the authority to sue 
Member States, or possibly even private companies on a parens patriae 
basis to “deal with . . . [a] worldwide environmental problem” like 
climate change.110

B. Moving Towards the American-style, Parens Patriae 
Litigation Model in Other Contexts

Parens patriae actions have been hinted at in other contexts in the 
EU, and could be translated onto the climate change litigation model. 
In the antitrust area, the Attorneys General of several U.S. states have 
encouraged the EU to adopt parens patriae action, as the U.S. has done,111

explaining that “Member State parens patriae actions to obtain damages 
on behalf of their citizens for European Community antitrust violations 
appears to fit within the European legal framework.”112 In a letter to 
the European Commission’s Directorate-General for Competition, the 
Attorneys General observed that “public prosecutors can [already] 
bring actions for damages on behalf of consumers . . . in, at least, 
France, Poland, Lithuania, and Denmark,” while the Czech Republic 
and Slovakia allow for similar actions under EU law.113 The Attorneys 
General suggested that government authorities could bring parens 
patriae actions in national courts, “with the European Commission 
participating as amicus curiae.”114

Shortly after the American Attorneys General sent the letter, the 
European Commission ruled against MasterCard in an antitrust inquiry, 

107 Id. (emphasis added).
108 Id. at 124.
109 Id. at 124–25.
110 Id. at 123.
111 See, e.g., supra Part III.D.
112 Letter from the Attorneys General of California, Arizona, Connecticut, the District of Columbia, 
Illinois, Louisiana, Massachusetts, Mississippi, New Mexico, the Northern Mariana Islands, Ohio, 
Oregon, Rhode Island, Utah, Washington, West Virginia to European Commission, Directorate-
General for Competition, Unit A-1: Antitrust Policy (Apr. 21, 2006), available at http://apps.
americanbar.org/antitrust/at-committees/at-state/pdf/advocacy/other/EUCommentLetter42106.
pdf.
113 Id.
114 Id.
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deciding that its multilateral interchange fees “violate[d] EC Treaty 
rules on restrictive business practices . . . .”115 Though an inquiry by 
the European Commission rather than an actual case, the MasterCard 
antitrust ruling nevertheless took on many of the characteristics of a 
parens patriae action. The Commission made the decision, essentially 
reasoning that it needed to defend consumers against the excessive 
fees, stating that “the Commission will accept these fees only where 
they are clearly fostering innovation to the benefit of all users,” taking 
action on behalf of all EU citizens, as a whole.116

In the environmental context, the Commission has thus far acted 
in a more regulatory role—at best bordering on “passive” parens 
patriae—enforcing compliance with EU environmental directives, but 
not yet taking tangible, affirmative steps to pursue litigation on climate 
change in the same manner as in the U.S. For example, on multiple 
occasions, the Commission has sued to force Member States to abide by 
EU Directive 2003/87/EC, which establishes a scheme for greenhouse 
gas emissions allowance trading.117 However, when the Commission 
attempted to make a passive parens patriae enforcement decision to 
reduce the amount of carbon dioxide Poland was permitted in its 
national allocation plan (NAP), it was overruled in a counter suit by 
Poland.118 The European Court of Justice interpreted the Commission’s 
power “to review and reject NAPs” as “severely limited” from 
Article 9(3) of the 2003/87/EC Directive.119 Under the Directive, the 
Court reasoned that the Commission was “empowered only to verify 
the conformity of the measures taken by the Member State with the 
criteria” laid out in the Directive.120 Even so, the Court still gave the 
Commission discretion to act more aggressively when a NAP review 
“involves complex economic or ecological assessments having regard 
to the general objective to reduce greenhouse gas emissions.”121 In 
doing so, the Court preserved a stronger potential parens patriae role 

115 Press Release IP/07/1959, European Union, Antitrust: Commission Prohibits MasterCard’s 
intra-EEA Multilateral Interchange Fees (Dec. 19, 2007), available at http://europa.eu/rapid/
pressReleasesAction.do?reference=IP/07/1959.
116 Id. (emphasis added).
117 See, e.g., Case C-122/05, Comm’n v. Italy, 2006, available at http://europa.eu (“declar[ing] that, 
by failing to adopt, within the prescribed period, all the laws, regulations and administrative 
provisions necessary to comply with Directive 2003/87/EC . . . the Italian Republic has failed to 
fulfil[l] its obligations under that directive); Case C-107/05, Comm’n v. Finland, 2006, available at
http://europa.eu (“declar[ing] that, by failing . . . to adopt the laws regulations and administrative 
provisions necessary to comply with Directive 2003/87/EEC . . . the Finnish Republic has failed to 
fulfil[l] its obligations under that directive”).
118 Case T-183/07, Poland v. Comm’n, 2009, ¶¶ 9–14, available at http://eur-lex.europa.eu/
LexUriServ/LexUriServ.do?uri=CELEX:62007A0183:EN:HTML.
119 Id. at ¶ 89.
120 Id.
121 Id.
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for the Commission in its effort to control climate change. As evidenced 
in the directives, while the ultimate enforcement parens patriae power 
resides in the Commission, the individual Member States, empowered 
by EU legislation, are likely going to be the parties that have to take 
much of the grassroots parens patriae action.122

C. NGOs in Germany Have Advanced Non-Parens Patriae 
Climate Change Litigation

In a rare example of climate change-related litigation that has 
already taken place in Europe, although non-parens patriae, a pair 
of German environmental NGOs—Germanwatch and BUND (the 
German section of Friends of the Earth) sued the German Ministry 
of Economics and Labor.123 On July 15, 2004, the NGOs brought an 
action to “force [the German government] to disclose the contribution 
to climate change made by projects supported by the German export 
credit agency Euler Hermes AG.”124 They requested information, by 
way of the Environmental Information Act of the Federal Republic 
of Germany (Umweltinformationsgesetz des Bundes, UIG) from the 
German government in July 2003 to determine if projects funded by 
Hermes, which generated greenhouse gas emissions, contributed 
to global warming.125 A mere month later, the German government 
rejected the request.126 While the plaintiff NGOs realized the resolution 
of this lawsuit would not directly impact greenhouse gas emissions, 
they hoped to emphasize that climate change factors, such as emissions, 
“are an important factor to be taken into account in the decision-
making process . . . concerning the granting of export guarantees[].”127 
In ordering “the government to release information on the climate 
change impacts of German export credits[,]” the Berlin Administrative 
Court “rejected the argument that information on German export 
credit activities did not constitute ‘environmental information’ within 
the meaning of the UIG, and instead implied that such activities could 
potentially affect elements [of] climate change.”128

122 See infra Part IV (Directive 2004/35/EC); Part V (Directive 2003/87/EC); Part VII.A (Aarhus 
Convention).
123 Bundes fur Umwelt und Naturschutz Deutschland e.V. & Germanwatch e.V. v. Bundesrepublik 
Deutschland, vertreten durch Bundesminister fur Wirtschaft und Arbeit, VG [Berlin Administrative 
Court], 10 A 215.04 (Jan. 10, 2006, F.R.G.), available at http://www.climatelaw.org/media/Germany/
de.export.decision.pdf; unofficial translation available at: http://www.climatelaw.org/media/
Germany/de.export.decision.eng.doc.
124 Briefing/Press Release, Germanwatch & BUND, German government sued over climate change 
(no date), available at http://germanwatch.org/rio/herbpe04.pdf.
125 Id.
126 Id.
127 Id.
128 Michael B. Gerrard & Jerry Chen, Columbia Law School Center for Climate Change Law, 
Database of Non-U.S. Climate Change Litigation, (Case: Bundes fur Umwelt und Naturschutz 
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D. Distinguishing the American Model, Based in Judicial 
Enforcement, from Purely Regulatory Techniques

Because the European legal system is almost exclusively code-
based and relies heavily on statutes,129 the opportunities for classic 
tort-based lawsuits are somewhat limited, but other remedies, such 
as criminal sanctions, and especially regulatory remedies, are possible 
alternatives. There can be overlap between a very expansive definition 
of parens patriae action, particularly the “passive” parens patriae cases 
described in Part III.B supra,130 and solutions which are more purely 
regulatory in nature. The difference is the judgment which is sought 
through litigation. If the governmental plaintiff is seeking damages or 
injunctive relief involving anything more than the mere enforcement of 
the regulation at issue, then the action is akin to parens patriae.

Precisely because regulations can be quite easily ignored, bent, 
ineffectively implemented, complied with only partially, or flouted 
outright, Member States, EU agencies, the European Commission, 
and regional/local governments must insist that the laws are properly 
enforced. In the cases of non-compliance with EU regulations131 or EU 
directives,132 it follows that the European Commission, EU Member 
States, or regional/local governments might find it necessary to 
take parens patriae action.133 These suits would take on many of the 
characteristics of more traditional tort actions by seeking mitigation/
damages for the injury caused and/or the injunctive relief comprising 
full compliance plus additional concessions. The resemblance between 
American-style, tort-based, parens patriae climate change litigation and 
the previously described examples of potential European parens patriae, 
tort-style litigation is imperfect, but roughly interchangeable. Certainly 
the comparison is satisfactory enough to warrant the claim that the 

Deutschland e.V. & Germanwatch e.V. v. Bundesrepublik Deutschland, vertreten durch 
Bundesminister fur Wirtschaft und Arbeit, VG [Berlin Administrative Court], 10 A 215.04 (Jan. 10, 
2006, F.R.G.)) (updated Dec. 31, 2012).
129 See supra text accompanying notes 92–93.
130 See supra text accompanying notes 117–22.
131 Regulations are in essence positive law set out by the European Union. EUR-Lex Home: Process 
and players, § 1.3.2: Secondary Legislation/Regulation, EUROPA, (Jan. 14, 2011), http://eur-lex.
europa.eu/en/droit_communautaire/droit_communautaire.htm#1.3.2.
132 A Directive basically charges each Member State with implementing a national law that meets 
certain central EU standards, so as to “align national legislation.” EUR-Lex Home: Process and 
players, §1.3.3: Secondary Legislation/Directive, EUROPA, (Jan. 14, 2011, 11:30pm), http://eur-lex.
europa.eu/en/droit_communautaire/droit_communautaire.htm#1.3.3.
133 As with American parens patriae lawsuits, the EU Commission or a Member State might take 
such action if non-compliance with the directive or regulation implicated a quasi-sovereign 
interest such as guaranteeing citizens’ physical and economic health and well-being, ensuring that 
the State is not unfairly denied its rightful position within the EU’s federalism-modeled system, or 
guarding the State’s natural resources, territory, and environment. See supra text accompanying 
notes 24–26.
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latter may be at least modeled off of the former.

IV. Using EU Directive 2004/35/EC to Adopt  
an American-style, Parens Patriae Model 

Possibly the greatest source for future statutorily-based, parens 
patriae climate change litigation in the EU is under Directive 2004/35/CE, 
which describes environmental liability with regard to the prevention 
and remedying of environmental damage.134 Two key aspects of the 
Directive make it likely the most viable springboard for parens patriae-
like climate change lawsuits across the EU. First, the ‘Polluter Pays’ 
principle plays a critical role by setting the precedent that those parties 
who are responsible for pollution should bear the cost burden of 
clean-up and restoration/remediation. Second, two separate articles 
within Directive 2004/35/CE allow for countervailing action to prevent 
imminent threats of climate change damage as well as to treat pre-
existing or current conditions. Significantly however, because many 
of the alleged effects of climate change are diffuse and cross national 
borders, a causal link is frequently difficult to prove. Member States 
and the EU will need to work cooperatively to confront the issue 
successfully.

A. The “Polluter Pays” Principle

The EU Directive begins by echoing the Treaty on European 
Union, stating “prevention and remedying of environmental damage 
should be implemented through the furtherance of the ‘polluter pays’ 
principle.”135 It continues,

The fundamental principle of this Directive should . . . 
be that an operator whose activity has caused the 
environmental damage or the imminent threat of such 
damage is to be held financially liable, in order to induce 
operators to adopt measures and develop practices to 
minimise the risks of environmental damage so that 
their exposure to financial liabilities is reduced.136

In Article 3, the ‘polluter pays’ principle is applied against damages or 
imminent threat of damages caused by an expansive list of activities,137

including air polluting “installations subject to authorisation in 

134 Council Directive 2004/35, 2004 O.J. (L 143) (EC).
135 Id. at 56.
136 Id.
137 Id. art. 3 at 60.
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pursuance of Council Directive 84/360/EEC.”138 Such broad potential 
liability for polluters whose activities have either caused damage or 
merely presented an imminent threat of such damage provides the 
perfect opportunity for an almost limitless number of parens patriae 
suits by Member States against polluters on the grounds of an imminent 
threat of damages resulting from climate change.

The Directive makes it plain that action taken to prevent and remedy 
environmental damage could be achieved through parens patriae 
action139—“public authorities should ensure the proper implementation 
and enforcement of the scheme provided for by this Directive.”140 The 
Directive recognizes that because “environmental protection is . . . a 
diffuse interest [and can result in widely distributed damages, as 
with climate change] . . . individuals will not always act or will not 
be in a position to act,” thereby delegating this task to governments 
and potentially even NGOs.141 Article 11(1) bestows upon Member 
States the parens patriae responsibility and authority to act upon the 
Directive, stating that “Member States shall designate the competent 
authority(ies) responsible for fulfilling the duties provided for in this 
Directive.”142 Article 12 more explicitly explains how parens patriae action 
may be “requested” by “natural or legal persons[,]” including non-
governmental organizations.143 If a person or organization is “affected 
or likely to be affected by environmental damage[,]” they may submit 
proof “relating to instances of environmental damage or an imminent 
threat of such damage and . . . request the competent authority to 
take action under this Directive.”144 Theoretically then, any citizen, 
group of citizens, or environmental advocacy group who can produce 
“observations” of actual or imminent damage due to climate change 
and “relevant information and data supporting” said observations 
must, at a minimum, have their request for action considered by the 
competent authority.145

138 Id., annex III ¶ 9 at 71; see also Council Directive 84/360, 1984 O.J. (L 188) 20–25 (EEC) (listing 
in Annex I the categories of plants implicated by the directive and in Annex II listing the most 
important polluting substances).
139 Parens patriae action would be one of the possible options, though certainly not the only one. 
Criminal sanctions and purely regulatory solutions are other alternatives, but beyond the scope 
of this paper.
140 Council Directive 2004/35, 2004 O.J. (L 143) 57 (EC).
141 Id. at 58.
142 Id. at 63.
143 Id.
144 Id.
145 Council Directive 2004/35, 2004 O.J. (L 143) 63, art. 12 (EC).
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B. Plaintiff-Friendly Preventative (ex-ante) and Remedial (ex-
post) Actions

Significantly, the Directive allows for possible parens patriae suits 
for both “preventative action” (under Article 5) and “remedial action” 
(under Article 6)—creating a very wide range of causes of action for 
plaintiffs against polluters contributing to climate change. Member 
States could sue companies and each other preemptively, claiming that 
although “damage has not yet occurred . . . there is an imminent threat 
of such damage occurring” as a result of the polluter’s contributions to 
global climate change.146 This key factor dramatically strengthens the 
possibility of future litigation under Article 5 because it relieves the 
plaintiff of having to prove actual, presently-existing damages, which 
is particularly important when one considers that many of climate 
change’s most serious alleged effects have yet to occur and are difficult 
to quantify.147 Under Article 5, the competent authority from a Member 
State is empowered to “require the operator to provide information on 
any imminent threat of environmental damage[,]” “require the operator 
to take the necessary preventive measures[,]” “give instructions to the 
operator to be followed on the necessary preventive measures to be 
taken[,]” or “itself take the necessary preventive measures.”148 Under 
this theory, for example, the Netherlands, with approximately half its 
territory below sea level,149 could sue major European greenhouse gas 
emission sources to require them to substantially reduce their pollution 
levels in order to prevent the imminent threat of rising sea levels and 
flooding.150 Actual damage would not need to be proven.

Under Article 6, Remedial Action, Member States could sue for 
remedies to climate change damages that have already occurred, 
forcing the polluter to take “all practicable steps to immediately control, 
contain, remove or otherwise manage the relevant contaminants and/or 
other damage factors in order to limit or prevent further environmental 
damage and adverse effects on human health . . . .”151 For instance, an 
Article 6 claim could be brought by one of the northern European 

146 Id. art. 5 at 61. Imminent threat is defined as “a sufficient likelihood that environmental damage 
will occur in the near future.” Id. at 60. 
147 See Joseph Alcamo, Jose M. Moreno, & Bela Nováky, Intergovernmental Panel on Climate 
Change, Climate Change 2007: Impacts, Adaption and Vulnerability 543–44 (Parry, Canziani, 
Palutikof, van der Linden, and Hanson, eds., 2007) (describing some of the various future negative 
consequences of climate change).
148 Council Directive 2004/35, art. 5, 2004 O.J. (L 143) 61 (EC). 
149 Colin Woodard, Netherlands Battens Its Ramparts Against Warming Climate, Christian Sci. 
Monitor, Sept. 4, 2001, http://news.nationalgeographic.com/news/2001/08/0829_wiredutch.html.
150 See Alcamo, Moreno & Nováky, supra note 147 at 563 (noting that one of the projected 
consequences of climate change is a rising sea level off the coast of Western Europe).
151 Council Directive 2004/35, art. 6, 2004 O.J. (L 143) 61 (EC).
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nations on behalf of its farmers against large producers of greenhouse 
gas pollutants because of “increased crop stress during hotter, drier 
summers [and] increased risk to crops from hail” resulting in decreased 
yields.152

C. EU and Member State Cooperation is Crucial to Proving 
Causation

To prove polluter liability under the Directive for damage resulting 
from climate change or any qualifying type of pollution, “a causal 
link should be established between the damage and the identified 
polluter(s).”153 Although neither “fault [nor] negligence [nor] intent 
on the part of the operators need be established,”154 the Directive 
cautions that for environmental damage to be effectively remedied 
by liability mechanisms, “there [also] need[s] to be one or more 
identifiable polluters” and “concrete and quantifiable” damage.155 The 
European Court of Justice has interpreted a causal link as “plausible 
evidence capable of justifying [a connection between the polluter and 
the damages], such as the fact that the operator’s installation is located 
close to the pollution found and that there is a correlation between the 
pollutants identified and the substances used by the operator . . . .”156

As in the U.S., plaintiffs may face their greatest hurdle at this stage. 

In language that reflects many of the American court decisions, 
the Directive warns that “[l]iability is . . . not a suitable instrument 
for dealing with pollution of a widespread, diffuse character, where 
it is impossible to link the negative environmental effects with acts of 
failure to act of certain individual actors.”157 This seems targeted at 

152 See Alcamo, Moreno & Nováky, supra note 147 at 563 (noting observed effects of climate change 
upon agriculture in Europe).
153 Council Directive 2004/35 2004 O.J. (L 143) 57 (EC).
154 Joined Cases C-478/08 & C-479/08, Order of the Court (Eighth Chamber) of 9 March 2010 
(references for a preliminary ruling from the Tribunale Amministrativo Regionale della Sicilia, 
Italy) – Buzzi Unicem SpA and Others, 2010, available at http://europa.eu. See also Joined Cases 
C-378/08, 379/08, 380/08 Raffinerie Mediterranee (ERG) SpA v. Ministero dello Sviluppo economic 
& Others, 2010, ¶ 70, available at http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX
:62008CC0378:EN:HTML (confirming that “the competent authority is not required to establish 
fault, negligence or intent on the part of operators whose activities are held to be responsible for 
the environmental damage”).
155 Council Directive 2004/35 2004 O.J. (L 143) 57 (EC).
156 Joined Cases C-478/08 & C-479/08, Order of the Court (Eighth Chamber) of 9 March 2010 
(references for a preliminary ruling from the Tribunale Amministrativo Regionale della Sicilia, 
Italy) – Buzzi Unicem SpA and Others, 2010, available at http://europa.eu. See also Raffinerie 
Mediterranee at ¶70 (confirming that “in order for such a causal link thus to be presumed, that 
authority must have plausible evidence capable of justifying its presumption, such as the fact that 
the operator’s installation is located close to the pollution found and that there is a correlation 
between the pollutants identified and the substances used by the operator in connection with his 
activities”).
157 Council Directive 2004/35 2004 O.J. (L 143) 57 (EC).
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excluding climate change from the list of actionable harms which, by 
nature, generates precisely these “widespread, diffuse” damages to 
which the entire world as a whole contributes by emitting greenhouse 
gases.158 Still, the Directive admits that “environmental protection[ ] 
is . . . a[n inherently] diffuse interest”159 and encourages “[c]ooperation 
between Member States . . . [w]here environmental damage affects or is 
likely to affect several Member States” to make certain that “corrective 
measures are taken to address environmental damage.”160 Advocate 
General Kokott explained that because liability is often difficult 
to determine in environmental damage cases, the Member States 
and Community “enjoy a broad margin of discretion” to “extend[] 
liability to other polluters besides the “responsible operator.”161 The 
same is true, she opined, with regard to financial damages: because 
it is frequently difficult to precisely allocate “causal contribution of 
individuals to specific environmental damage . . . Member States could 
impose the costs jointly on the polluters who could be identified[,]” 
rather than absolving them of their responsibility inconsistently with 
the ‘polluter pays’ principle.162 This indicates that the EU Parliament 
and EU Commission, in drafting the legislation, may indeed have been 
prepared to include a widespread environmental harm like climate 
change as an actionable harm, but simply wanted to discourage 
frivolous or insufficiently grounded lawsuits through the previous 
precautionary language.

Additionally, via Article 9, the Directive allows national law 
concerning cost allocation to control “cost allocation in cases of 
multiple party causation[,]” indicating that the drafters considered 
environmental issues with more than one source of damage, such as 
climate change, as ones that could be pursued under this Directive.163

Therefore, one may suspect the European courts to be more sympathetic 

158 See The World Bank, World Development Report 2010: Development and Climate Change
53 (Bruce Ross-Larson, ed., 2010) available at http://web.worldbank.org/WBSITE/EXTERNAL/
EXTDEC/EXTRESEARCH/EXTWDRS/0,,contentMDK:23079906~pagePK:478093~piPK:47762
7~theSitePK:477624,00.html (noting that “because the causes of climate change are diffuse, the 
direct link between the emissions of a country and the impact suffered in another are difficult to 
establish in a litigation context”); see also, Cynthia Rosenzweig, Gino Casassa, David J. Karoly, 
Anton Imeson, Chunzhen Liu, Annette. Menzel, Samuel Rawlins, Terry L. Root, Bernard 
Seguin, Piotr Tryjanowski, Intergovernmental Panel on Climate Change, Climate Change 
2007: Working Group II: Impacts, Adaption and Vulnerability 83 (Parry, Canziani, Palutikof, 
van der Linden, and Hanson, eds., 2007) (noting some of the many effects of climate change, from 
decline in sea ice to shifts in plant and animal habit ranges to damages due to increased droughts 
and floods).
159 Council Directive 2004/35 O.J. (L 143) 57 (EC).
160 Id. art. 15 at 64.
161 Raffinerie Mediterranee at ¶ 106 (opinion of Advocate General Kokott). 
162 Id. at ¶ 109.
163 Council Directive 2004/35, art. 9, 2004 O.J. (L 143) 63 (EC).
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to such claims than their American counterparts. The ultimate question, 
then, comes down to one of proof of a causal link, as in the American 
tort context—whether or not the plaintiff can affirmatively establish: (1) 
at least one identifiable polluter, (2) concrete and quantifiable damage 
(or imminent threat in the preventive context), and most critically, (3) a 
causal link between elements (1) and (2).

If plaintiffs are able to prove a causal link between a polluter and 
damages caused by climate change, a flood of parens patriae litigation 
might ensue from individual Member States, cooperating Member 
States,164 and/or the EU as a whole.165 Future parens patriae suits might 
also be brought, on behalf of aggrieved Members States and citizens, 
against entire sectors of private industry—for example the aviation 
industry, automobile manufacturers, the marine shipping industry, 
or passenger and freight rail operators—under Articles 5 and 6, and 
demand preventative action or remedial action for the impacts of 
climate change. European parens patriae suits against entire polluter 
industries would most resemble the California v. General Motors Corp.166 
case from the U.S. because they could attempt to impose enterprise 
liability across an entire industry sector—albeit through Directive 
2004/35/EC rather than the tort of public nuisance.167

164 Id. art. 15 at 64 (“[w]here environmental damage affects or is likely to affect several Member 
States” to make certain that “corrective measures are taken to address environmental damage”).
165 Council Directive 2003/87, art. 1, 2003 O.J. (L 275) 32, 34 (EC) (noting that winning the battle 
against climate change “cannot be sufficiently achieved by the Member States acting individually,” 
and demands across-the-board, coordinated action by centralized EU authority”). See also
Consolidated Version of the Treaty on European Union, 2006 O.J. (C 321) 46 (Article 5 states “The 
Community shall act within the limits of the powers conferred upon it by this Treaty and of the 
objectives assigned to it therein. In areas which do not fall within its exclusive competence, the 
Community shall take action, in accordance with the principle of subsidiarity, only if and in so 
far as the objectives of the proposed action cannot be sufficiently achieved by the Member States 
and can therefore, by reason of the scale or effects of the proposed action, be better achieved by 
the Community. Any action by the Community shall not go beyond what is necessary to achieve 
the objectives of this Treaty.”). Standing to sue could be established via the Treaty on European 
Union. See Consolidated Version of the Treaty on European Union, 2006 O.J. (C 321) 124 (noting 
that the Council, after consulting the Economic and Social Committee and the Committee of the 
Regions, decides “what action is to be taken by the Community in order to achieve the objectives 
referred to in Article 174”).
166 2007 WL 2726871 (N.D. Cal. 2007).
167 A full analysis of enterprise liability in this regard is outside the scope of this article, but in 
short, the parens patriae plaintiffs would be attempting to hold entire sectors of private industry 
jointly and severally liable for imminent injury or physical, tangible damages suffered by all EU 
citizens. While there is scant history of market share liability being imposed in Europe, it is not 
entirely unprecedented. See Ewoud Hondius, A Dutch DES Case: Pharmaceutical Producers Jointly 
and Severally Liable, 2:3 Eur. Rev. Private L. 409 (1994) (discussing Dutch case where in 1986 the 
Hoge Raad held that “it must be assumed . . . that [each of] the companies which marketed DES 
in the relevant period are each liable therefore on account of fault on their part, that the entire 
damage of each injured party may have resulted from each of these ‘events’—the marketing—and 
that at any rate the damage was the result of one of these ‘events’”).
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V. Using EU Directive 2003/87/EC to Adopt  
an American-style, Parens Patriae Model

An alternative, though likely less valuable,168 EU law cause of 
action for combating deleterious effects of climate change is anchored 
in Directive 2003/87/EC. Directive 2003/87/EC “establishes a scheme for 
greenhouse gas emission allowance trading within the Community . . . 
in order to promote reductions of greenhouse gas emissions in a cost-
effective and economically efficient manner.”169 It was developed after 
the Sixth Community Environment Action Programme identified 
climate change as a priority issue to be resolved and required that 
a “Community-wide emissions trading scheme” be established by 
2005.170 The Council saw 2003/87/EC as a means of helping the EU 
and its Member States achieve compliance with the Kyoto Protocol,171

approved by Council Decision 2002/358/EC in April, 2002.172

A. Requirements and Obligations for Member States and EU 
bodies

Article 18 of Directive 2003/87/EC requires the Members States to 
ensure that operators of certain pollution-causing activities possess a 
permit to discharge emissions before doing so, and charges the national 
governments with monitoring and reporting on said operators’ 
greenhouse gas emission levels.173 The potential for parens patriae 
litigation becomes more apparent in the event of non-compliance by 
the pollution-causing operators, as the Directive also instructs that 
“Member States shall lay down the rules on penalties applicable [upon] 
infringement [of the Directive] . . . and shall take all measures necessary 
to ensure that such rules are implemented.”174 It is incumbent upon 
the Member States to guarantee that such “penalties provided for [are] 
effective, proportionate and dissuasive” so as to punish operators who 
do in fact over-pollute beyond their allowance and to deter others from 
doing so.175

168 As will be explained in this section infra, Directive 2003/87/EC does not readily provide a means 
for attacking private party contributors to climate change as Directive 2004/35/EC does, rather, it 
restricts potential defendants to public entities such as the EU or its agencies and Member States.
169 Council Directive 2003/87, art. 1, 2003 O.J. (L 275) 32, 34 (EC).
170 Id. at 32.
171 The Kyoto Protocol to the United Nations Framework Convention on Climate Change 
committed the European Community and Member States “to reducing their aggregate 
anthropogenic emissions of greenhouse gases listed in Annex A to the Protocol by 8% compared 
to 1990 levels in the period 2008 to 2012.” Id.
172 Id.
173 Id. at art. 33.
174 Id. at art. 16 at 37.
175 Council Directive 2003/87, art. 1, 2003 O.J. (L 275) 32, 37 (EC). Also, the Directive imposes 
“excess emissions penalt[ies]” of €100 on operators who exceed their allowances for every ton 
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Although it entrusts much of the implementation and enforcement 
of the Directive to the Member States, the European Parliament and 
EU Council grant some parens patriae-type responsibilities to the 
EU Commission itself, upon which it could theoretically act—in the 
name of EU citizens as a whole—to compel compliance. The Directive 
accomplishes this in very general language: “Policies and measures 
should be implemented at Member State and Community level across 
all sectors of the European Union economy . . . in order to generate 
substantial emissions reductions.”176 The Directive further indicates 
that “[t]he Commission should, in particular, consider policies and 
measures at Community level in order that the transport sector makes 
a substantial contribution to the Community and its Member States” 
in achieving their climate change goals.177 The Directive purposefully 
notes that:

Since the objective of the proposed action, the 
establishment of a Community scheme, cannot be 
sufficiently achieved by the Member States acting 
individually, and can therefore by reason of the scale 
and effects of the proposed action be better achieved at 
Community level, the Community may adopt measures, in 
accordance with the principle of subsidiarity as set out 
in Article 5 of the Treaty.178

Moreover, under Article 9, the Commission is empowered to disallow 
a Member State’s NAP, or any part of it, if it is incompatible with the 
criteria set out by the Directive.179 In short, under Directive 2003/87/EC, 
the EU Commission’s reactions and responses to Member State non-
compliance offer the broadest avenues for parens patriae-like climate 
change litigation, though perhaps more reflective of the passive parens 

of carbon dioxide equivalent emitted without an allowance, as well as forcing the operator to 
“surrender an amount of allowances equal to the excess emissions” during the next year. Id. 
Crucially, the general, even vague language from the Directive allows for debate, discussion, and 
argument regarding the interpretation of its provisions (thus providing opportunities for parens 
patraie lawsuits seeking damages or specific performance), rather than strictly black-and-white 
enforcement/non-enforcement of the Directive, which implies an entirely regulatory response. See 
also infra note 189 and accompanying text.
176 Council Directive 2003/87, art. 1, 2003 O.J. (L 275) 32, 34 (EC).
177 Id. at ¶ 25 at 34 (emphasis added).
178 Id. at ¶ 30 at 34 (emphasis added). See also Consolidated Version of the Treaty on European 
Union, 2006 O.J. (C 321) 46 (Article 5 states “The Community shall act within the limits of the 
powers conferred upon it by this Treaty and of the objectives assigned to it therein. In areas which 
do not fall within its exclusive competence, the Community shall take action, in accordance with 
the principle of subsidiarity, only if and in so far as the objectives of the proposed action cannot 
be sufficiently achieved by the Member States and can therefore, by reason of the scale or effects 
of the proposed action, be better achieved by the Community. Any action by the Community shall 
not go beyond what is necessary to achieve the objectives of this Treaty.”).
179  Council Directive 2003/87, art. 9, 2003 O.J. (L 275) 36 (EC).
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patriae discussed supra,180 than the aggressive, American-style parens 
patriae exhibited in some U.S. tort lawsuits.

B. Extent of the EU Commission’s Power Pursuant to EU 
Directive 2003/87/EC

EU courts181 have interpreted the Commission’s power under 
Directive 2003/87/EC both expansively and narrowly, setting the 
stage for some confusion. For example, the European Court of First 
Instance, in Federal Republic of Germany v. Commission of the European 
Communities, reconfirmed the Commission’s power, ruling that under 
Article 9(3), “while the Member States have a degree of freedom 
of action when transposing the directive[,] . . . the Commission is 
empowered to verify whether the measures adopted by Member 
States are consistent with the criteria set out in” the legislation.182 The 
court further held that “in carrying out that review[, the Commission] 
has a discretion in so far as the review entails complex economic and 
ecological assessments carried out in the light of the general objective 
of reducing greenhouse gas emissions by means of a cost-effective and 
economically efficient allowance trading scheme.”183 Such a holding 
opens up the Commission’s ability to bring suit against non-compliant 
Member States in the name of all EU citizens under a wider range of 
circumstances, though admittedly, it appears that no actions of this sort 
have yet been brought.184

On the other hand, in Estonia v. Commission and Poland v. Commission, 
the Court of Justice limited the authority of the Commission, and 
therefore its ability to pursue action against Member States. In those 
cases, the Court ruled that only Member States have the power to draft 
NAPs—the Commission may not substitute their own findings.185 In 
other words, the Commission exceeded its power “by substituting its 

180 See supra notes 117–22 & accompanying text.
181 Roughly outlined, the Court of First Instance, or General Court, as it is known today, is a lower 
court with broad jurisdictional grounds to hear many cases. The highest EU court is the Court of 
Justice, which has more a specialized jurisdiction that includes, among other things, appeals from 
the General Court. See CVRIA: Court of Justice: Presentation, Court of Justice of the European 
Union Official Website, Feb. 9, 2013, http://curia.europa.eu/jcms/jcms/Jo2_7024/ (describing the 
Court of Justice); CVRIA: General Court: Presentation, Court of Justice of the European Union 
Official Website, Feb. 9, 2013, http://curia.europa.eu/jcms/jcms/Jo2_7033/ (describing the General 
Court).
182 Case T-374/04, Germany v. Comm’n, ¶80 (2007) available at http://eur-lex.europa.eu/LexUriServ/
LexUriServ.do?uri=CELEX:62004A0374:EN:HTML.
183 Id.
184 An action of this sort could seek damages that resulted from the non-compliance as well as the 
more traditional regulatory resolution that the state strictly comply with the EU Directive.
185 Marc Jaeger, Annual Report 2009: Proceedings of the General Court in 2009 133–34 (2009) 
(discussing Case T-263/07, Estonia v. Comm’n (2009) and Case T-183/07, Poland v. Comm’n 
(2009)).
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[own] method of analysis for that used by the Member States concerned, 
instead of merely checking that their NAPs were compatible with the 
criteria laid down by Directive 2003/87/EC.”186 A delicate balancing 
game appears to be the order of the day for the EU Commission when 
it comes to exercising its authority under Directive 2003/87/EC. While 
the Commission cannot usurp the power of the Member States and 
replace a Member State’s reasonable NAP calculation with its own, 
the Commission can scrutinize a Member State’s NAP to ensure that 
the Member State has properly implemented its NAP, pursuant to the 
Directive, so as to guarantee a baseline level of success in reducing 
greenhouse gas emissions.

C. Member States and Other EU Bodies as Defendants Under 
Directive 2003/87/EC

Through its implementation of a greenhouse gas emissions trading 
scheme, Directive 2003/87/EC is pursuing two objectives—first, to 
achieve reductions in greenhouse gas emissions and, second, to meet 
obligations imposed by the Kyoto Protocol. On a grander scale, by 
pursuing these twin goals, the EU seeks to combat climate change as a 
whole, which both the European Council and Parliament have deemed 
a priority.187 As such, Directive 2003/87/EC offers Member States and 
the EU itself a variety of routes for litigating against climate change. 
Instead of bringing suit against private parties as under Directive 
2004/35/EC,188 possible strategies here would include parens patriae suits 
by Member States against each other or against the EU Commission, 
as well as parens patriae actions by the EU Commission against the 
Member States found in violation of Directive 2003/87/EC.

A Member State versus Member State climate change lawsuit might 
be brought under Article 16. Since Member States set the penalties to 
ensure that the Directive’s “rules are implemented[,]” one EU nation 
might file a parens patriae suit against another alleging that the penalties 
are not “effective . . . and dissuasive” enough to prevent or decrease 
pollution, thereby contributing to climate change, which is damaging 
the plaintiff country and its citizens.189 Suppose, for example, the 
German automobile manufacturing industry is generating significant 

186 Id.
187 See supra text accompanying notes 176–79.
188 See supra Part IV.
189 Council Directive 2003/87, art. 16, 2003 O.J. (L 275) 32, 37 (EC). Crucially, the general, even 
vague language from the Directive allows for debate, discussion, and argument regarding the 
interpretation of its provisions (thus providing opportunities for parens patraie lawsuits seeking 
damages or specific performance), rather than strictly black-and-white enforcement/non-
enforcement of the Directive, which implies an entirely regulatory response. See also supra note 
175 and accompanying text.
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levels of greenhouse gas emissions. The German government penalizes 
each violator, according to Directive 2003/87/EC Article 16, but only 
at a very minimal level, one that clearly has little deterrent effect on 
the hypothetical polluters. Spain and Italy might bring a parens patriae 
action on behalf of their citizens, for current and potential injuries190

caused by climate change, demanding that Germany strengthen its 
penalties against polluters191 and meet the obligations imposed on all 
Member States by the Directive. Likewise, the European Commission 
could bring a very similar parens patriae suit, in the name of all EU 
citizens, against non-compliant Member States for an unacceptably 
low level of penalties for polluter-operators, which fail to effectively 
prevent and deter climate change-causing pollution. Either Member 
States or the Commission could also assert that the defendant-country 
had not properly “take[n] all measures necessary to ensure that such 
rules are implemented[,]” as required by the Directive, thereby causing 
pollution contributing to climate change.192

Member States might also sue the EU or one of its agents, in situations 
somewhat analogous to the Massachusetts v. EPA claim,193 alleging that 
the EU did not implement effective enough “[p]olicies and measures . . . 
[at the] Community level across all sectors of the European Union 
economy . . . in order to generate substantial emissions reductions.”194

In particular, Member States might argue that the EU was liable for 
major contributions to climate change because the Directive specifically 
implicates the Commission in controlling emissions from the transport 
sector across the entire Community.195 As a result of the Commission’s 
inadequate control over transport sector emissions, individual Member 
States might directly experience the negative consequences of climate 
change, thereby offering grounds for such an action. Success of such 
suits would largely revolve—as many cases do—around the judge’s 
interpretation of a term (here, “substantial”) and the parties’ evidence 
that the action either was or was not substantial.

190 See, e.g., Alcamo, Moreno & Nováky, supra note 147 at 555 (noting possible damage to 
agricultural and energy as a result of climate change). For instance, “in southern Europe, general 
decreases in yield (e.g., legumes -30 to + 5%; sunflower -12 to +3% and tuber crops -14 to +7% by 
2050) . . . are expected for spring sown crops.” Id. (internal quotations omitted). An increased 
temperature is also expected to increase demand for energy, particularly the demand for cooling 
during the summer “with increases of up to 50% in Italy and Spain by the 2080s.” Id. at 556 
(internal quotations omitted).
191 So as to make them reasonably “effective” and “dissuasive.” Council Directive 2003/87, art. 16, 
2003 O.J. (L 275) 32, 37 (EC).
192 Council Directive 2003/87, art. 16, 2003 O.J. (L 275) 32, 37 (EC). 
193 549 U.S. 497 (2007). 
194 Council Directive 2003/87, art. 16, 2003 O.J. (L 275) 32, 34 (EC). 
195 Id.
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VI. Applying National Law to Adopt an American-style, 
Parens Patriae Model in EU Member States: Three Case Studies

Apart from EU law, parens patriae lawsuits, as well as actions by 
NGOs, may have a future under national law, as illustrated by two case 
studies: France and Germany. As civil law nations with extensive and 
detailed Napoleonic code provisions, climate change litigation in both 
France and Germany will likely be founded upon statutory violations, 
of which there are myriad possibilities. On the other hand, litigation in 
the common law United Kingdom could closely mirror that which has 
begun to flourish in the U.S.

A. France

1. Environmental Interests Occupy a Very Highly Respected 
Position in French Law

The French Environmental Code begins by highlighting the 
importance of protecting and preserving the environment as it is “part 
of the common heritage of the nation” and of “general interest” to the 
country.196 The Code identifies four fundamental principles behind it, 
including the “precautionary principle,” “the principle of preventative 
and corrective action,” “the polluter pays principle,” and “principle 
of [public] participation.”197 Meanwhile, in defining the “fundamental 
interests of the nation” that cannot be infringed upon, the French Penal 

196 Law No. 2002-276 of Feb. 27, 2002, Article L110-1 – French Environmental Code (English 
translation), Journal Officiel de la République Française [J.O.] [Official Gazette of France], 
February 28, 2002, p. 1/201.
197 Id. In its entirety, Article L110-1 says: 

I. - Natural areas, resources and habitats, sites and landscapes, air quality, 
animal and plant species, and the biological diversity and balance to which 
they contribute are part of the common heritage of the nation. II. - Their 
protection, enhancement, restoration, rehabilitation and management are of 
general interest and contribute to the objective of sustainable development 
which aims to satisfy the development needs and protect the health of 
current generations without compromising the ability of future generations 
to meet their own needs. They draw their inspiration, within the framework 
of the laws that define their scope, from the following principles: 1 The 
precautionary principle, according to which the absence of certainty, based 
on current scientific and technical knowledge, must not delay the adoption 
of effective and proportionate measures aiming to prevent a risk of serious 
and irreversible damage to the environment at an economically acceptable 
cost; 2 The principle of preventive and corrective action, as a priority at 
source, of damage to the environment, using the best techniques available at 
an economically acceptable cost; 3 The polluter pays principle, according to 
which the costs arising from measures to prevent, reduce or combat pollution 
must be borne by the polluter; 4 The principle of participation, according 
to which everybody has access to information relating to the environment, 
including information relating to hazardous substances and activities, and 
whereby the public is involved in the process regarding the development of 
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Code lists, among other things, “the balance of its natural surroundings 
and environment.”198 These provisions set out several basic, but overly 
general, causes of action for future climate change plaintiffs.199

The Code clearly establishes the possibility of parens patriae lawsuits 
in the environmental context through Article L. 132-1, which certainly 
seems to set the stage for statutory based climate change litigation 
under French law. A veritable slew of government environmental 
agencies are granted the right under the Article to:

exercise the rights recognised as those of the civil party 
as regards the acts which directly or indirectly damage 
the interests that they have the role of defending and 
which constitute an infringement of the legislative 
provisions relating to the protection of nature and 
the environment, to the improvement of the living 
environment, to the protection of water, air, soils, sites 
and landscapes, and to town planning, or to those whose 
purpose is the control of pollution and nuisances, and of 
the enactments for their application.200

To further encourage parens patriae actions based on violations of 
environmental statutes, Article L. 132-1 provides that “those legal 
entities under public law [the agencies of the State] which have taken 
part materially or financially, have a right to reimbursement by the 
responsible parties of the expenses incurred by them.”201 Articles 142-
1 through 142-3 confer similar rights upon approved environmental 
protection associations, allowing them to “institute proceedings . . . 
for any grievance relating to” the preservation of nature and the 
environment.202 Moreover, Article 142-3 affirmatively permits such 
environmental associations to “seek redress on behalf of” individuals 

projects that have a major impact on the environment or on town and country 
planning.

Id.
198 Article 410-1 (Book IV, Title I), C. Pén. (English Translation), Legifrance.gouv.fr, updated Mar. 
25, 2002, http://www.legifrance.gouv.fr/Traductions/en-English/Legifrance-translations (click on 
link entitled, “Penal code - pdf - 324 ko” under the “Translated texts” column of the table).
199 While it is perhaps not out of the question for the State to sue a polluter on the grounds that 
climate change (partially caused by the defendant-polluter) is destroying “part of the common 
heritage of the nation” in violation of Article L110-2, it does seem rather untenable. See Law No. 
2002-276 of Feb. 27, 2002, Article L110-2 – French Environmental Code (English translation), 
Journal Officiel de la République Française [J.O.] [Official Gazette of France], Feb. 28, 2002, p. 
1/201.
200 Law No. 2005-157 of Feb. 23, 2005, Article L132-1 – French Environmental Code (English 
translation), Journal Officiel de la République Française [J.O.] [Official Gazette of France], Feb. 24, 
2005, p. 13/201.
201 Id.
202 Id. at 14/201.
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when “several identified persons have suffered individual damages 
caused by the act of a single person and with a common origin” if at 
least two of the people concerned appoint the organization to so act.203

2. The French Environmental Code Provisions Can Be 
Construed to Support Possible Causes of Action Against 

Polluters or Ineffectively Regulating Government Bodies

Title II of the French Environmental Code covers “[a]ir and the 
atmosphere” and begins by stating the ultimate objective of “preventing, 
monitoring, reducing or removing atmospheric pollution, preserving 
air quality,” and conserving energy.”204 In France, the “State ensures, 
with the help of local authorities . . . the monitoring of air quality and 
its effects on health and the environment.”205 Therefore, the Conseil 
Régional’s president prepares guidelines for air quality objectives 
and sets out techniques for pollution prevention and mitigation 
in that particular region.206 Under Article L. 221-1, any number of 
plaintiffs—including local, regional, or national government, as well 
as environmental NGOs—could sue the Conseil Régional alleging 
ineffectual or overly weak guidelines that do not suitably prevent or 
reduce atmospheric pollution and fail to mitigate its effects. These 
ineffectual guidelines would thus flout the objectives stated under 
Article L. 220-1 and could trigger damages to the plaintiff as a result 
of the corresponding climate change.207 However, given that so many 
parties are invited to take part in the preparation of these regional air 
quality plans and voice their concerns beforehand, national courts 
might be prone to dismiss such ex-post litigation.208

Article L. 224-1 of the Environmental Code presents another 
possible avenue for climate change litigation under French national 
law. The statutory language places the Conseil d’Etat209 in charge of 

203 Id.
204 Law No. Article L220-1 – French Environmental Code (English translation), Journal Officiel de 
la République Française [J.O.] [Official Gazette of France], updated Apr. 10, 2006, p. 49/201.
205 Law No. 2001-398 of May 9, 2001, Article L221-1 – French Environmental Code (English 
translation), Journal Officiel de la République Française [J.O.] [Official Gazette of France], May, 
10, 2001, p. 49/201.
206 Law No. 2002-92 of Jan. 22, 2002, Article L222-1 – French Environmental Code (English 
translation), Journal Officiel de la République Française [J.O.] [Official Gazette of France], Jan. 23, 
2001, p. 50/201.
207 Id.
208 See id. at p. 50–51/201 (noting that State departments, environmental/health/technology 
département commissions, other approved organizations, and the general public are all 
“associated” with the preparation of the regional air quality plan or invited to participate in its 
preparation).
209 The Conseil d’Etat (literally, “Council of State”) is the highest administrative jurisdiction in 
France, and “the final arbiter of cases relating to executive power, local authorities, independent 
public authorities, public administration agencies or any other agency invested with public 
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drafting a decree with the aim of limiting environmentally harmful 
pollutant substances and their sources.210 Accordingly, the Conseil 
d’Etat’s decree determines everything from “[t]echnical specifications 
and performance standards applicable to the manufacture, sale, storage, 
use, maintenance and destruction of movable goods,” except for certain 
vehicles, to “[t]echnical specifications applicable to the construction, 
use, maintenance and demolition of real-estate.”211 The law must also 
lay out how business, industry, and private citizen compliance will be 
assessed and verified.212

This subjective language potentially exposes the Conseil d’Etat to 
litigation—both parens patriae  actions by local or regional governments 
and litigation by NGOs where the plaintiffs are suffering climate change-
caused harms (or serious injury is imminent) due to inadequately 
lenient Conseil d’Etat decrees. Plaintiffs might argue that the “technical 
specifications and performance standards” regulating moveable goods 
are not “limiting the sources of pollutant substances which are harmful 
to the environment,” but are in fact allowing the private manufacturers 
to emit greenhouse gases in excess, thus leading to climate change 
damages.213

Suppose, for example, that the Conseil d’Etat law set a very high 
ceiling for building and construction-related pollution and allowed 
for significant deforestation in an effort to boost commercial and 
industrial development across the country. Seeing an imminent threat 
to its tourist-drawing and economy-propelling natural sights and 
attractions,214 the regional government of Provence-Alpes-Côte d’Azur 
might file suit against the Conseil d’Etat, à la Massachusetts v. EPA, 

authority.” Conseil d’Etat (The Council of State): Home, Conseil d’Etat Official Website, http://
www.conseil-etat.fr/cde/en/ (last visited Mar. 1, 2013). It “advises the Government on the 
preparation of bills, ordinances and certain decrees,” in addition to answering governmental 
“queries on legal affairs and conduct[ing] studies upon the request of the Government or through 
its own initiative regarding administrative or public policy issues.” Id.
210 Law No. 2005-781 of July 13, 2005, Article L224-1 – French Environmental Code (English 
translation), Journal Officiel de la République Française [J.O.] [Official Gazette of France], July 14, 
2005, p. 52/201.
211 Id.
212 Id.
213 Id.
214 See Provence-Alpes-Côte d’Azur, notre région: Tourisme: Bienvenue chez vous 2010: Devenez un 
visiteur privilégié de notre région!, Official Website of the Provence-Alpes-Côte d’Azur Region, 
http://www.regionpaca.fr (last visited Mar. 1, 2013). Under the Tourism link, the site states that 
“[w]ith nearly 35 million tourists each year, Provence-Alpes-Côte d’Azur is one of the top tourist 
destinations in the world.”) Id. (translated from French). The site also highlights the importance 
of the environment to the region, explaining how Provence-Alpes-Côte d’Azur has the most 
protected natural spaces (i.e. parks, reserves) out of any region in France, and that Provence-
Alpes-Côte d’Azur possesses an exceptional natural and cultural heritage with a richness of flora 
and fauna. Id.
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for failure to draft suitable regulations to preserve and protect the 
environment. The regional government would argue that the Conseil 
d’Etat’s failure to do so was contributing to detrimental climate change, 
thereby adversely affecting (or imminently affecting) the region both 
environmentally and economically. Such a suit might seek damages 
and an injunction against the high level of sanctioned pollution in 
the building and construction field. In the same vein, litigation could 
be brought on a parens patriae basis pursuant to Article L. 224-5 of 
the French Environmental Code, which sets out regulations through 
Conseil d’Etat decree, similar to Article L. 224-1, except with regard to 
automotive vehicles, which were exempted under Article L. 224-1.215

B. Germany

German law offers two specific examples of regulations pursuant to 
which parens patriae-type climate change litigation could develop—the 
Environmental Liability Act and the German Federal Emission Control 
Act.

1. The Environmental Liability Act Supplies a Difficult, But 
Not Impossible Means of Assigning Liability to Polluters for 

Climate Change Harms

The Environmental Liability Act (ELA) provides for “facility 
liability for environmental impacts.”216 So, if an individual is injured in 
body or health or her “property is damaged, due to an environmental 
impact that issues” from certain facilities,217 the facility operator “shall 
be liable to the injured person for the damage caused.”218 Section 3 of 
the ELA defines environmental impact damage very broadly as that 
which arises “if the damage is caused by materials, vibrations, noises, 
pressure, rays, gasses, steam, heat, or other phenomena that have been 
dispersed in soil, air, or water.”219

215 See Law No. Article L224-5 – French Environmental Code (English translation), Journal Officiel 
de la République Française [J.O.] [Official Gazette of France], updated Apr. 10, 2006, p. 53/201. 
Article L. 224-5 inserts Articles L. 311-1 and L. 318-1 through L. 318-3 of the Highway Code into 
the Environmental Code, and reads “Vehicles must be built, sold, operated, used, maintained and, 
where appropriate, repaired in such a way as to minimise the consumption of energy, the creation 
of non-recyclable waste, emissions of pollutant substances, in particular of carbon monoxide, 
referred to in Article L. 220-2 of the Code de l’environnement on air and the rational use of energy 
as well as other nuisances likely to compromise public health.” Id.
216 Bürgerliches Gesetzbuch [BGB] [Civil Code] [Environmental Liability Act] Dec. 10, 1990, 
Bundesgesetzblatt (Federal Law Gazette) [BGBl] I 2634, as amended, art. 1, § 1 (translated from 
German by the Institute for Transnational Law, Foreign Law Translations: University of Texas at 
Austin School of Law, Nov. 7, 2010, http://www.utexas.edu/law/academics/centers/transnational/
work_new/german/case.php?id=1396).
217 The statute defines facilities as permanent structures, machines, or vehicles. Id.
218 Id.
219 Id. at § 3.
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For instance, the city of Cuxhaven (located on the coast of the North 
Sea) might sue major greenhouse gas emitting industries in its parens 
patriae capacity for contributing to future property damage due to 
flooding, like in Native Village of Kivalina v. Exxon-Mobil.220 Unfortunately 
for Cuxhaven, its hypothetical climate change litigation faces several 
major obstacles within the ELA itself. First, because climate change is, 
by nature, purportedly caused by the aggregate emissions of people 
worldwide and not those of one particular party, the presumption of 
causation granted by ELA § 6 would be eliminated.221 Under ELA § 7, 
there can be no presumption of causation where multiple facilities 
are inherently suited to and fully capable of producing the damage.222

Second, the defendant-polluter can always claim contributory 
negligence under ELA § 11, reasoning that if the city of Cuxhaven 
contributed in any way to climate change, which is virtually assured, 
recovery will be reduced or eliminated.223

2. The German Federal Emission Control Act Offers Local 
Level Government a Tactic for Forcing the National 

Government’s Regulatory Hand and Demanding Compensation 
for Harms

The German Federal Emission Control Act (Bundes-
Immisionsschutzgesetz, BImSchG) (GFECA) might offer another 
avenue for litigating against climate change in Germany, through its 

220 663 F.Supp.2d 863 (N.D. Cal. 2009) aff’d 696 F.3d 849 (9th Cir. 2012).
221 See Climate Change and the Public Law Model of Torts: Reinvigorating Judicial Restraints Doctrines, 
supra note 18 at 246 (describing jurisdiction of residence an “independent variables in climate 
change parens patriae actions[,]” because “[g]lobal climate change is a worldwide problem, and an 
individual’s residence in [a certain jurisdiction] neither increases nor decreases the threat of global 
climate change to that person”). Oppositely, in pre-climate change American public nuisance cases, 
“the victim’s harms were directly related and causally connected to their identity as a resident 
of the [jurisdiction] that sought to vindicate their interests through parens patriae litigation.” Id. 
For a more thorough discussion regarding how public nuisance, parens patriae cases involving 
climate change are distinguishable from prior public nuisance, parens patriae environmental cases 
not exclusively centered on climate change, and the impact on standing in U.S. climate change 
litigation, see generally Climate Change and the Public Law Model of Torts: Reinvigorating Judicial 
Restraints Doctrines, supra note 18.
222 Bürgerliches Gesetzbuch [BGB] [Civil Code] [Environmental Liability Act] Dec. 10, 1990, 
Bundesgesetzblatt (Federal Law Gazette) [BGBl] I 2634, as amended, art. 1, §§ 6–7 translated from 
German by the Institute for Transnational Law, Foreign Law Translations: University of Texas at 
Austin School of Law, Nov. 7, 2010, http://www.utexas.edu/law/academics/centers/transnational/
work_new/german/case.php?id=1396.
223 Id. at § 11. See also, Bürgerliches Gesetzbuch [BGB] [Civil Code] Jan. 2, 2002, Bundesgesetzblatt 
(Federal Law Gazette) [BGBl] I 42, 2909, § 254, Jan. 30, 2011, http://www.gesetze-im-internet.
de/englisch_bgb/englisch_bgb.html, translated from German by the Langenscheidt Translation 
Service (explaining contributory negligence as follows: “Where fault on the part of the injured 
person contributes to the occurrence of the damage, liability in damages as well as the extent of 
compensation to be paid depend on the circumstances, in particular to what extent the damage is 
caused mainly by one or the other party.”).
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Article 47—Clean Air Plans provision. Article 47 of the GFECA explains 
that after conducting an evaluation concerning the “type and extent of 
specific air pollution,” if the emissions have exceeded acceptable levels 
as determined by the law(s) implemented pursuant to this Act, a clean 
air rehabilitation plan must be drawn up and implemented.224 A clean 
air plan may be instituted in the precautionary sense as well, to thwart 
potentially detrimental environmental consequences in advance.225 A 
clean air plan must contain:

1. A representation of emissions . . . established for all 
or specific air pollutants,

2. Information about the impacts recorded for assets 
worthy of protection [an evaluation of pollution’s 
effects on the natural environment],

3. Any findings obtained as to the causes and effects of 
such air pollution,

4. An assessment of any forthcoming changes in 
emission . . . 

5. Details on the [emission] levels . . . and
6. The measures envisaged for the reduction and 

prevention of air pollution.226

Given these provisions, creative climate change litigators—more likely 
NGOs or local-level government authorities in this case, because the 
German government would not likely sue itself—could bring action 
under the theory that the competent authorities charged with creating a 
clean air plan had not drawn up a sufficiently strict proposal to control 
and prevent pollution, and in turn, help mitigate climate change. GFCEA 
article 47(2)(6) requires that all clean air plans contain a description 
of the “measures envisaged for the reduction and prevention of air 
pollution[,]” so if plaintiffs had suffered climate change damages or 
had evidence suggesting that impending damages could be lessened 
or avoided through more rigorous regulation of a clean air plan, a suit 
might take shape.227 Plaintiffs, in turn, would contend that by allowing 
an unreasonably excessive level of emissions/pollutants and failing to 
design a suitable plan to counter the deleterious effects air pollution 

224 Bundes-Immisionsschutzgesetz [BImSchG] [Federal Immission [sic] Control Act] – Excerpts, 
May 14, 1990 Bundesgesetzblatt (Federal Law Gazette) [BGBl] I at 880, § 5, art. 44, 47 (F.R.G.), 
Nov. 8, 2010, http://www.iuscomp.org/gla/statutes/BImSchG.htm#44, translated from German by 
Inter Nationes.
225 Preemptive actions may be commenced “as soon as the air pollutants manifested or anticipated 
go beyond the characteristic [emission] levels laid down in any legal provisions” or regulations 
issued under the German Federal Emission Control Act or any pertinent EU law. Id. at art. 47. 
226 Id.
227 Id.
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imposes on the worldwide ecosystem, the German government had 
contributed to climate change, thus injuring the plaintiffs.228

C. The United Kingdom

While American law has been influenced by many sources, it largely 
stems from the English common law system, which accompanied 
the English colonists on their voyage from Europe and, in large part, 
installed itself as the legal system of the fledgling U.S. Because so much 
of the American legal system descended from the English common 
law model, it only makes sense that almost 400 years later, the United 
Kingdom (UK) would be the most compatible destination for an EU 
Member State to adopt the American model of climate change litigation.

The reasons are obvious enough. Apart from the structural 
differences highlighted in Part II supra,229 the UK’s legal system is quite 
similar to its American counterpart, and therefore shares not only 
the common law system rooted in stare decisis but the same causes 
of action as well. This means that, just as American litigators have 
turned to public nuisance as their tort of choice for combating climate 
change via the judicial system, British attorneys could conceivably do 
exactly the same thing by mirroring the legal techniques used by their 
American counterparts. While there have not been any outright climate 
change suits reflecting the American model as of yet, several recent 
environmental nuisance cases could serve as a jumping-off point for an 
intrepid, enterprising British law firm.

For example, Lambert & ORS v. Barratt Homes Limited, Rochdale 
Metropolitan Borough Council was a June 2010 case involving the flooding 
of plaintiff’s property after construction of a residential housing 
development on property abutting the plaintiff’s land.230 Sometime 
during the process of building, the developer, Barratt, negligently filled 
in an existing drainage ditch, which caused damaging floods to the 
plaintiff’s property whenever it rained.231 Plaintiff Lambert sued Barratt 
for negligence due to Barratt’s filling in the drainage culvert and directly 
causing the flooding.232 More importantly, Lambert also brought action 

228 Id. at art. 44, 47.
229 These differences are admittedly not insignificant impediments, and clearly do act as a 
discouraging mechanism, making it riskier for the plaintiff to file an action in tort. 
230 Lambert & ORS v. Barratt Homes Ltd, Rochdate Metro. Borough Council, WL 2131697 *1 
(High Court of Justice Court of Appeal, Civil Division 2010) (appeal taken from Q.B. (Manchester 
Division)). Barratt had purchased a parcel of land from Rochdale to construct a residential 
development, but Rochdale retained other parcels in the area. Id. 
231 Id.
232 Id. at *1–*2. The lower court found Barrett liable for flooding damages; Barrett did not appeal 
the judgment. Id. at *3.
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against the local Borough of Rochdale for “breach of a measured duty to 
take reasonable steps to abate the nuisance,”233 because Rochdale knew 
that water originating from the higher-elevation land it still owned 
was flowing naturally through the Barratt Homes development, and 
then overflowing onto the plaintiff’s property.234 Although the appeals 
court was skeptical of such a claim against Rochdale, it did not dismiss 
the case235 and engaged in a very relevant discussion of the so-called 
measured duty of care.”236

The Court of Appeal traced the heritage of “measured duty of care” 
back to an opinion of the Privy Council. It held that one who occupies 
land has a:

general duty of care in relation to hazards, whether 
natural or man-made, occurring on his land to remove 
or reduce such hazards to his neighbour. The existence 
of the duty is based on the knowledge of the hazard, 
the ability to foresee the consequences of not checking 
or removing it and the ability to abate it by taking 
reasonable measures.237

In determining the scope of a property owner’s responsibility (or what 
qualifies as a “reasonable” measure) to abate a nuisance, a number 
of factors are weighed. It is a subjective standard, assessing the 
expenditure required to effectively neutralize the nuisance, the ease or 
difficulty of abating the nuisance, the extent to which the damage that 
ultimately occurred was foreseeable, as well as policy considerations 
of justice, fairness, and reasonableness.238 In applying these factors to 
the flooding case sub judice, the court ruled that Rochdale, despite not 
being at fault, at the very least had a duty to “cooperate in a solution 
which involved the construction of suitable drainage and a catch pit on 

233 Id. at *2.
234 Id. at *1–*2. The court summarized the case against the Borough as follows: Lambert argues 
that the Borough “came under a measured duty of care to take reasonable and appropriate steps 
to prevent water originating on the retained undeveloped land from accumulating in the blocked 
culvert and then spilling out onto the claimants’ properties in a manner and to an extent that it 
would not have done if the culvert had not been blocked.”
235 Lambert, WL 2131697 *9.
236 Id. at *5.
237 Id. at * 5 (citing Goldman v. Hargrave (1967) 1 A.C. 645 (appeal taken from High Court of 
Australia) (P.C.)).
238 Id. (citing Holbeck Hall Hotel v. Scarborough Borough Council (2000) Q.B. 836 (Court of 
Appeal); Caparo Industries v. Dickman (1990) 2 A.C. 605). In the case of an extensive, complicated, 
and costly abatement action, the court notes Lord Justice Megaw’s contention that a “landowner 
[may] have discharged his duty by saying to his neighbours, who also know of the risk and who 
have asked [the landowner] to do something about it, “You have my permission to come on to 
my land and to do agreed works at your expense”; or, it may be [remedied], “on the basis of a fair 
sharing of expense.” Id. at *7 (citing Leaky v. Nat’l Trust (1980) 1 Q.B. 485).
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their [sic] retained land.”239

Besides illustrating UK courts’ acceptance of environmental 
nuisance cases, this case also shows that through measured duties of 
care, even those parties that do not cause a given nuisance can have 
a duty to, at the very least, participate in the resolution. Accordingly, 
in looking to Connecticut v. American Electric Power Co.,240 California v. 
General Motors,241 or Native Village of Kivalina v. Exxon-Mobil Corp.242 as 
models, it does not seem an unreasonable jump for the UK government 
to bring a parens patriae suit against a particularly emissions-heavy 
industrial or commercial sector of the economy. The plaintiff 
government could seek monetary damages or an injunction, alleging 
that, much like the Borough of Rochdale, a defendant-polluter owed a 
measured duty of care to the country at large, despite the fact that the 
defendant is clearly not the sole contributor to climate change. Instead 
of sitting idly by, the polluter must play a role in the global effort to 
slow or halt climate change, especially because a substantial part of the 
nuisance (here, emissions contributing to climate change) originated 
on the defendant-polluter’s property, much like the water that caused 
the flooding in Lambert originated on Rochdale’s land.243 As the Privy 
Council reasoned, property owners owe a “general duty of care . . . 
to remove or reduce” hazards that occur on their property, “whether 
natural or man-made.”244 The plaintiff government might conclude that 
even if fault can also be attributed to companies, institutions, and people 
worldwide, this would not release the defendant-polluters from their 
obligation to “cooperate in a solution”245 by cutting their environment-
fouling emissions or paying an amount in damages proportional to the 
defendant’s contribution.246

Another option would be for a more local level of government247 to 

239 Id. at *8.
240 See supra text accompanying notes 62–73.
241 See supra text accompanying notes 74–77.
242 See supra text accompanying notes 78–83.
243 See supra text accompanying notes 233–34 (describing the facts of the Lambert case and how 
water from the Borough of Rochdale’s higher elevation land flowed naturally down to the 
plaintiff’s property, flooding it).
244 Lambert, WL 2131697 at *5 (citing Goldman v. Hargrave (1967) 1 A.C. 645 (appeal taken from 
High Court of Australia) (P.C.)).
245 Id. at *8.
246 Determining appropriate, proportional, and fair judgments in climate change cases, whether 
injunctions or monetary damages, is a highly complicated and contentious, but crucially important 
issue, though beyond the scope of this article.
247 Take the South West region of England, for example, where, in 2000, the tourist industry 
supported 225,000 jobs in 11,000 businesses, welcoming over 21 million tourists who spent £3.5 
billion. South West Region Climate Change Impacts Scoping Study, Warming to the Idea: 
Meeting the challenge of climate change in the South West 17 (2003). Increased temperatures 
due to climate change could extend the tourist season, but wreak havoc on coastlines due to 
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take parens patriae action against the UK Department for Environment, 
Food and Rural Affairs (Defra), claiming that although Defra itself 
had not been a serious contributor to climate change, the agency had 
a measured duty of care to the citizenry248 to assist in minimizing 
the public nuisance that is climate change.249 In failing to effectively 
regulate emitters of pollutants that trigger climate change, a problem 
of which it was aware and had knowledge, Defra would be breaching 
the measured duty it owed to UK citizens. Much like the Borough of 
Rochdale, Defra, while not the party at fault, would have a minimum 
duty to “cooperate in a solution,”250 and perhaps an even greater 
obligation to make reasonable mitigation efforts because the issue 
in question—environmental protection—is under Defra’s direct 
supervision.251

VII. Treaty-Based Grounds for Climate Change Suits

Treaties provide another possible cause of action for climate change 
plaintiffs because they serve as binding contracts for the nations which 
agree to ratify them. Numerous treaties exist which implicate climate 
change in some fashion, but this section will concentrate on two of the 
main European treaties focusing on environmental preservation and 
defense—the Aarhus Convention and the Alpine Convention. While 
they are far from assuredly successful sources for causes of action for 
attacking climate change,252 both treaties represent methods which 
could quickly develop into feasible parens patriae-like and non-parens 

rising sea levels and inland flooding, threatening the very beaches, rivers, and natural landscapes 
that attract so many tourists. Id. In anticipation of this, the cities of South West England—Bristol, 
Plymouth, Swindon, Gloucester, Exeter, and Poole, among others—might band together in a mass 
torts class action against Defra to force the agency to take more serious steps in the fight against 
climate change.
248 Attorneys might assert that all UK citizens could be considered “neighbors” of a national 
government agency (i.e. Defra) to whom Defra has a duty to reduce, abate, or at the very least 
participate in the resolution of hazards and nuisances. See supra notes 237–38 & accompanying 
text.
249 A case of this sort would mirror Massachusetts v. EPA, see supra text accompanying notes 55–61.
250 Lambert, WL 2131697 at *8.
251 About Defra, Department for Environment, Food and Rural Affairs, Jan. 27, 2011, http://
ww2.defra.gov.uk/corporate/. Defra’s ultimate measured duty liability would likely be based 
upon a full analysis using the factors discussed in the text accompanying note 238 supra.
252 Treaties do not afford plaintiffs with surefire causes of action for several reasons, some of which 
will be examined in this section. Without going into too much detail, there are several major 
reasons for this. Treaty language is frequently drafted in terms that are more like aspirational (and 
sometimes overly general and vague) objectives, instead of compulsory, concrete requirements. 
See, e.g., note 254 infra & accompanying text. Sometimes, treaties possess only weak enforcement 
mechanisms, or lack them completely. As such, and given international law’s often-tenuous 
position, treaty signatories may be able to openly defy their treaty obligations or withdraw from 
treaties entirely, with few or no consequences. The debate over whether treaties and international 
law are truly binding and effective ‘hard law’ tools, or merely looser ‘soft law’ guidelines, 
however, reaches beyond the scope of this article.
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patriae-type suits.

A. The Aarhus Convention

The Aarhus Convention’s requirements in the way of permitting 
public participation in environmental decisions and supplying accessible 
environmental information create multiple potential strategies for 
climate change lawsuits. Signed by the European Commission, as well 
as every member of the EU except Slovakia, the Aarhus Convention’s 
objective is to allow every person to live in an environment “adequate 
to his or her health and well-being,” and “guarantee the rights of access 
to information, public participation in decision-making, and access 
to justice in environmental matters.”253 As such, each party agrees to 
“endeavour to ensure that officials and authorities assist and provide 
guidance to the public in seeking access to information, in facilitating 
participation in decision-making and in seeking access to justice in 
environmental matters.”254 Specifically, Article 6 discusses “public 
participation in decisions on specific activities” and obliges each 
signatory to inform the general public of “the proposed activity[,]”255

“the nature of possible decisions[,]”256 “the public authority responsible 
for making the decision[,]”257 and “the envisaged procedure[.]”258 The 
convention includes provisions to allow ample time for the public to 
be informed and prepare a response to participate effectively in the 
environmental decision-making, if they so desire.259 Similarly, Article 
6(6) demands that public authorities “give the public concerned” 
access to “all information relevant to the decision-making[,]” including 
at least:

253 Convention on Access to Information, Public Participation in Decision-Making and Access to 
Justice in Environmental Matters, art. 1 (June 25, 1998) 2161 U.N.T.S. 447 [hereinafter Aarhus 
Convention]. The agreement is known as the “Aarhus Convention” because it was signed in 
Aarhus, Denmark.
254 Aarhus Convention art. 2(3), June 25, 1998, 2161 U.N.T.S. 447. Importantly, the language 
‘endeavor’ is aspirational (e.g., each party endeavors to) rather than obligatory (e.g., each party 
shall).
255 Id. at art. 6(2)(a).
256 Id. at art. 6(2)(b).
257 Id. at art. 6(2)(c).
258 Id. at art. 6(2)(d). Also included in this section is the disclosure as much information as possible 
concerning: “(i) The commencement of the procedure; (ii) The opportunities for the public to 
participate; (iii) The time and venue of any envisaged public hearing; (iv) An indication of 
the public authority from which relevant information can be obtained and where the relevant 
information has been deposited for examination by the public; (v) An indication of the relevant 
public authority or any other official body to which comments or questions can be submitted and 
of the time schedule for transmittal of comments or questions; and (vi) An indication of what 
environmental information relevant to the proposed activity is available; and (e) The fact that the 
activity is subject to a national or transboundary environmental impact assessment procedure.” 
Id.
259 Aarhus Convention art. 6(3), June 25, 1998, 2161 U.N.T.S. 447.
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(a) a description of the site and the physical and technical 
characteristics of the proposed activity, including an 
estimate of the expected residues and emissions; (b) A 
description of the significant effects of the proposed 
activity on the environment; (c) A description of the 
measures envisaged to prevent and/or reduce the effects, 
including emissions; (d) A non-technical summary of the 
above; (e) An outline of the main alternatives studied by 
the applicant.260

Finally, Article 9 calls for all signatories to offer “a review procedure 
before a court of law or another independent and impartial body 
established by law” for “any person who considers that his or her 
request for information . . . has been ignored, wrongfully refused, . . . 
inadequately answered, or otherwise not dealt with in accordance with 
the provisions” of the Convention.261

Accordingly, under the Aarhus Convention, plaintiffs could take 
several potential paths for climate change litigation. NGO plaintiffs or 
local governments suing as parens patriae could sue national government 
signatories of the Aarhus Convention for denying them the opportunity 
to properly, fully, and meaningfully participate in environmental 
decision-making under Article 6. Through the government’s failure 
to adequately inform the plaintiffs about the proposed environmental 
activity,262 “the nature of possible decisions[,]”263 “the public 
authority responsible for making the decision[,]”264 or “the envisaged 
procedure[,]”265 the plaintiffs could argue that the public did not have 
the opportunity to examine or protest the proposed action. In turn, 
because the government continued on against public will without 
assessing the public’s reaction or taking the public’s views into 
account—suppose, for example, that overwhelming public opinion 
found the environmental project in question to be of grave concern—
the government would thereby be breaching the Aarhus Convention.266

The plaintiff might then build its climate change lawsuit from there, 
alleging that by the government failing to properly disseminate crucial 
information and refusing to weigh public concerns, the government 
flouted its treaty obligations, thus causing injury to the plaintiffs. 
Finally, Article 9 would permit the plaintiffs to bring their case before a 

260 Id. at art. 6(6)(a)–(d).
261 Id. at art. 9(1).
262 Id. at art. 6(2)(a).
263 Id. at art. 6(2)(b).
264 Id. at art. 6(2)(c).
265 Aarhus Convention, art. 6(2)(d), June 25, 1998, 2161 U.N.T.S. 447.
266 Id. at art. 1.
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court of law for official review, delaying or perhaps even permanently 
halting a government decision and/or an ensuing project.267

Pursuant to Article 6(6) of the Convention, a similar parens patriae 
claim might be brought by a local government or an NGO against a 
nation-state signatory, or perhaps even the European Commission, 
for lack of acceptable access to information “relevant to the decision-
making” procedure.268 For an action alleging injuries due to climate 
change, plaintiffs would likely find it easiest to focus on subsection (c) 
because plaintiffs could concentrate on proving that the “description of 
the measures envisaged to prevent and/or reduce the effects, including 
emissions” did not provide complete and accurate explanation of 
what measures might be implemented to achieve this, in violation 
of Aarhus.269 Concerning subsection (e), the most practical assertion 
would seem to be that the defendant did not perform a good-faith 
study to determine the possible alternatives, thereby failing to meet the 
requirement of granting the general public full access to all relevant 
information agreed to in the Aarhus Convention.270 By flouting these 
provisions of Aarhus, the defendant governments would be refusing to 
supply thorough and truthful information to the general public about 
its plans, and consequently contributing to climate change more than 
they may have had the public had comprehensive (and obligatory) 
access to information.

B. The Alpine Convention

The Alpine Convention,271 an agreement to preserve and protect 
the Alps, entered into by Germany, France, Slovenia, Liechtenstein, 
Austria, Switzerland, and the European Economic Community, is a 
second example of treaty-based climate change litigation that could 
sprout up in Europe.272 The Alpine Convention’s binding obligations 
to cooperate so as to protect and preserve the Alps in their natural state 
raises the possibility for legal actions in cases of non-compliance. The 
main objectives of the Alpine Convention are summarized in Article 

267 Id. at art. 9(1).
268 Id. at art. 6(6).
269 Id. at art. 6(6)(c).
270 Id. at art. 6(6)(e).
271 While the contracting parties to the Alpine Convention have drafted a “Declaration on Climate 
Change,” it is unbinding and merely “invites the Alpine states and the EU to include . . . the 
following recommendations for action to avoid a further progressive climate change . . . .” It 
focuses mainly on avoiding climate change and adapting to the effects of climate change. 
Declaration on Climate Change [Ministerial declaration made by the Alpine Conference], 2, Nov. 
2006, http://www.alpconv.org (English translation provided by Permanent Secretariat of the 
Alpine Convention).
272 Convention on the Protection of the Alps (Alpine Convention) preamble, (Nov. 7, 1991) available 
at http://www.alpconv.org (English translation) [hereinafter Alpine Convention].
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2(1), which states:

The Contracting Parties shall pursue a comprehensive 
policy for the preservation and protection of the Alps by 
applying the principles of prevention, payment by the 
polluter (the ‘polluter pays’ principle) and cooperation, 
after careful consideration of the interests of all the 
Alpine States, their Alpine regions and the European 
Economic Community, and through the prudent and 
sustained use of resources. Transborder cooperation 
in the Alpine region shall be intensified and extended 
both in terms of the territory and the number of subjects 
covered.273

The aims encapsulated in Article 2(1) are fleshed out in more detail 
in the subsections of Article 2(2), where the signatories agree to 
“take appropriate measures” in twelve different areas, ranging 
from “prevention of air pollution[,]”274“conservation of nature and 
countryside[,]”275 and “mountain forests”276 to “transport[,]”277 “regional 
planning[,]”278 and “energy.”279 As with potential Aarhus Convention-
based lawsuits, under the Alpine Convention the most likely plaintiffs 
are still NGOs or local and regional-level governments (again, on a 
parens patriae theory that they, as quasi-sovereigns, and their citizens 
are suffering injury due to climate change).

Article 2(2)(c)’s purpose is to “drastically reduce the emission of 
pollutants and pollution problems in the Alpine region,” as well as 
similar harms coming from outside the region, “to a level which is not 
harmful to man, animals and plants.”280 For potential climate change 
litigants, this general, sweeping language is probably a blessing, since it 
does not set out any specific, hard and fast measures that have to be met 
in order to give rise to liability by the signatories. Instead, complaints 
can be judged on a more subjective, arguable basis. One possible 
theory is whether the contracting parties have indeed undertaken 
steps to “drastically reduce emission of pollutants” to the point where 
they proved “not harmful to man, animals and plants.”281 Take the 
small French alpine town of St.-Etienne-de-Tinée, for example, which 

273 Id. at art. 2(1).
274 Id. at art. 2(2)(c).
275 Id. at art. 2(2)(f).
276 Id. at art. 2(2)(h).
277 Id. at art. 2(2)(j).
278 Alpine Convention, art. 2(2)(b), Nov. 7, 1991, http://www.alpconv.org (English translation).
279 Id. at art. 2(2)(k).
280 Id. at art. 2(2)(c).
281 Id. at art. 2(2)(c).
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relies on snow cover to turn much of its economic engine during the 
winter ski season.282 As a result of continually warming temperatures 
because of global climate change, a “decrease in seasonal snow cover” 
has been observed at lower elevations in the Alps,283 thus potentially 
causing direct economic harm to St.-Etienne-de-Tinée and its citizens. 
Accordingly, St.-Etienne-de-Tinée might bring a lawsuit against the 
Alpine Convention’s contracting parties for failing to take preventative, 
cooperative,284 meaningful action—whether it be stricter emissions 
controls or putting more pressure on the international community—to 
“drastically reduce emission of pollutants . . . to a level which is not 
harmful to man, animals and plants.”285

The Protocol on the Implementation of the Alpine Convention 
of 1991 Relating to the Conservation of Nature and the Countryside, 
as well as the Protocol on the Implementation of the 1991 Alpine 
Convention in the Field of Transport provide potential, albeit less 
likely, alternative means of taking action to counter climate change 
in European courts. The Conservation of Nature and the Countryside 
Protocol’s Article 14 calls for “the Contracting Parties [to] undertake 
to pursue the measures appropriate for preserving the indigenous 
animal and plant species with their specific diversity and in sufficient 
populations, particularly ensuring that they have sufficiently large 
habitats.”286 While it is not completely unforeseeable for climate change 
lawsuits to emerge pursuant to breaches of this article, the burden of 
proof for plaintiffs here would be very difficult to overcome because 
they would have to prove that the nation-signatories did not even 
“undertake to pursue measures” to help preserve indigenous species. 
In other words, a plaintiff would have to show that the parties to the 
treaty did not even consider such protective actions. This is quite a high 
hurdle to clear.287

Likewise Article 3 of the Transport Protocol (sustainable transport and 
mobility), which only obligates the “Contracting Parties [to] undertake 

282 See Tourisme: Histoire: Saint Etienne de Tinée et ses Hameaux, Official Site of Saint Etienne 
de Tinée, Nov. 10, 2010 http://www.saintetiennedetinee.fr/index.php?id=8548 (explaining 
how the development of winter mountain sports, particularly skiing, helped the town take off 
economically and socially) (translated).
283 See Alcamo, Moreno & Nováky, supra note 147 at 546.
284 Alpine Convention, art. 2(1), Nov. 7, 1991, http://www.alpconv.org (English translation).
285 Id. at art. 2(2)(c).
286 Protocol on the Implementation of the Alpine Convention of 1991 Relating to the Conservation 
of Nature and the Countryside, art. 14, Dec. 20, 1994, available at http://www.alpconv.org/en/
convention/protocols/Documents/protokoll_naturschutzGB.pdf (English translation provided by 
Permanent Secretariat of the Alpine Convention) [hereinafter Protocol on Conservation of Nature 
and the Countryside].
287 Id.
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to contain, by means of a concerted transport and environmental 
policy, the negative effects and risks due to transportation . . .”288 faces 
the same problem, even though it directly implicates emissions in 
particular.289 Proving that the parties to the treaty at least attempted 
to control the detrimental environmental effects and associated risks 
generated by transportation will not be difficult, as they can in fact 
point to participation in the Alpine Convention itself as evidence.290 On 
top of these heavy burdens of proof, Article 5 of both Protocols makes 
it even more difficult for regional or local governments to sue parens 
patriae on Alpine Convention grounds by expressly including them in 
the proceedings and urging coordination between the various parties.291

By granting local and regional governments a legitimate opportunity 
to participate in and contribute to the environmental decision-making 
and plan of action, the Alpine Convention Protocols largely eliminate 
lawsuits by local and regional governments because these parties 
cannot complain ex-post when there was “solidarity of responsibility” 
for these decisions.292

Conclusion

American environmental tort law developed largely from a public 
nuisance,293 parens patriae294 foundation with its roots going back to early 
twentieth century Supreme Court cases that were frequently brought 
by one state against another for an environmental nuisance, like 
288 Protocol on the Implementation of the 1991 Alpine Convention in the Field of Transport art. 
3(1), Oct. 31, 2000, available at http://www.alpconv.org/en/convention/protocols/Documents/
transportprotocolEN.pdf (English translation provided by Permanent Secretariat of the Alpine 
Convention) [hereinafter Transport Protocol].
289 See id. art. 3(1)(a)(bb) (stating the importance of the environment must be taken into account so 
that “harmful emissions are reduced to a level which is not detrimental to the absorption capacity 
of the environments concerned”).
290 Id. at art. 3(1).
291 See Protocol on Conservation of Nature and the Countryside, art. 5 (“Each Contracting Party 
shall define, within its institutional framework, the best level of coordination and cooperation 
between the institutions and regional and local authorities directly concerned so as to encourage 
solidarity of responsibility, in particular to exploit and develop potential synergies when applying 
nature and countryside conservation policies and implementing measures under them. . . . The 
regional and local authorities directly concerned shall be parties to the various stages of preparing 
and implementing these policies and measures, within their competence and within the existing 
institutional framework.”); Transport Protocol, art. 3(1) (“Each Contracting Party shall define, 
within its institutional framework, the best level of coordination and cooperation between the 
institutions and regional and local authorities directly concerned so as to encourage solidarity 
of responsibility, in particular in order to exploit and develop synergies when implementing 
transport policies and the resulting measures. . . . The regional and local authorities directly 
concerned shall be parties to the various stages of preparing and implementing these policies and 
measures within the limits of their competence and within the existing institutional framework.”).
292 See Protocol on Conservation of Nature and the Countryside, art. 5; Transport Protocol, art. 
3(1).
293 See supra Part I.C.
294 See supra Part I.A.
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pollution.295 Several recent decisions have started to coalesce climate 
change actions into a fairly standard model and, while such cases have 
been met with mixed success, some are currently working their way 
up to the Supreme Court for review.296 Nevertheless, the question still 
remains: Will the flourishing of climate change lawsuits in the U.S. 
mean that the EU and its Member States will adopt the American 
technique and pursue similar claims in European courts in the name of 
environmental protection?

The short answer is the quintessential legal response of ‘it depends.’ 
There are a number of factors that weigh against Europe importing 
the American climate change litigation model, including significant 
structural obstacles and more general cultural disdain toward what 
is seen as the wild, American world of mass torts law.297 However, 
given the European penchant for environmental protection, a number 
of equally persuasive reasons indicate that the EU might cautiously 
welcome parens patriae-like climate change actions as well as other 
theories of climate change litigation.298 Not only could parens patriae 
actions in Europe be undertaken via statutory means,299 but American-
style parens patriae lawsuits have already been encouraged in other 
fields of law,300 including antitrust, and German environmental NGOs 
have filed non-parens patriae climate change lawsuits as far back as 
2004.301 

If climate change actions were to develop in the EU, a number of 
approaches could be taken by both EU authorities and multiple levels 
of Member State government to pursue them. Such approaches include 
seeking an injunction, monetary damages, or both. EU Directive 
2004/35/EC302 offers perhaps the best parens patraie-type statutory cause 
of action with its emphasis on the “polluter pays” principle303 and 
dual options for preventative and remedial action against polluters.304

Admittedly, such suits would have to overcome the difficulty of 
sufficiently linking the polluters to the resulting harm, the origin of 
which can be tough to pinpoint when the harm is as diffuse as that of 
climate change.305 An alternative would be EU Directive 2003/87/EC, 

295 See supra Part I.D.
296 See supra Part I.D.
297 See supra Part II.
298 See supra Part III.
299 See supra Part III.A.
300 See supra Part III.B.
301 See supra Part III.C.
302 See supra Part IV.
303 See supra Part IV.A.
304 See supra Part IV.B.
305 See supra Part IV.C.
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establishing a greenhouse gas emissions trading scheme, which could 
allow for various suits for proper enforcement of the limits established 
by the Directive, where the plaintiff country or the EU as an institution 
might seek additional damages beyond mere enforcement for the 
injury caused.306

National law is another method for imitating American-style climate 
change litigation, whereby national, regional, or local level government 
files an action on behalf of its citizens against a public or private 
contributor to climate change.307 In France, French Environmental Code 
provisions offer a viable means of pursuing a parens patriae lawsuit 
stemming from climate change for damages or an injunction.308 Intrepid 
German attorneys may look to the Environmental Liability Act309 or the 
German Federal Emission Control Act310 as possible causes of action 
against polluters or failing government regulators. If the American 
model indeed spreads, the UK, with a common law heritage like the 
U.S., will most likely be the first European nation to enter into the 
climate change litigation arena, perhaps using one of its own nuisance 
cases as a foundation.311

Finally, European nations might employ environmental protection 
treaties like the Aarhus Convention312 and the Alpine Convention313

to sue fellow signatories who breach their obligations. The Aarhus 
Convention focuses more on informing the public and ensuring public 
participation in environmental decision-making314 while, in contrast, 
the Alpine Convention devises policies for preserving and protecting 
the natural state of the Alps.315 Nonetheless, each offers several distinct 
possibilities to act as a foundation for possible litigation, all of which 
are influenced by the American blueprint for addressing climate change 
through the court system.

At this point, it is far from clear whether the American climate 
change litigation model, which tends toward tort-based, parens patriae 
claims, will in fact make the trans-Atlantic journey and gain a foothold 
in Europe. There are certainly reasons to believe that neither the EU 
as a body, nor the EU Member States, will ever embrace American-

306 See supra Part V.
307 See supra Part VI.
308 See supra Part VI.A.
309 See supra Part VI.B.1.
310 See supra Part VI.B.2.
311 See supra Part VI.C.
312 See supra Part VII.A.
313 See supra Part VII.B.
314 See supra Part VII.A.
315 See supra Part VII.B.
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style climate change proceedings. Yet, by drawing on the U.S. version 
of climate change litigation to generate so many potentially feasible 
future causes of action, it seems equally likely, if not more so, that EU 
governmental plaintiffs might choose to attempt such actions. To be 
sure, ideas and tactics that may currently seem a bit far-fetched, difficult 
to prove, or overly attenuated, may become very solid legal arguments 
in the future, between advances in science and further investigation 
into various entities’ states of knowledge (in other words, who knew 
what when). This article has made a preliminary investigation into the 
U.S.’s brand of climate change litigation and explored whether it might 
be successfully exported across the Atlantic Ocean to be implemented 
in European courts. As with so much in law, how the real story unfolds 
will depend on myriad factors, and the legal community will have to 
wait and see how this burgeoning, but unpredictable, field of law plays 
out worldwide.
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