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How do you interpret the voice of the people? It depends on how you count the 

votes, or at least how you draw the lines. Gerrymandering is a contentious issue, and for 

good reason: it cuts to the core of our political process. The strategic redrawing of political 

boundaries skews the voice of the people and raises significant voters’ rights questions. 

That’s what is at stake in the Texas redistricting case, Perry v. Perez, which the United States 

Supreme Court recently agreed to hear. 

In the aftermath of the 2010 Census, Texas learned that it would gain four seats in 

the United States House of Representatives, to be elected in 2012. Since then, its legislators 

have been redrawing the electoral maps that determine the new districts from which those 

Congressional members will be elected. However, because of the Voting Rights Act of 1965 

(VRA) the legislators cannot redraw the maps unilaterally, “preclearance” is needed. The 

VRA was enacted to enforce voting protections in the 15th Amendment, gives the 

Department of Justice (DOJ) the authority to oversee how sixteen states, including Texas, 

run elections, and requires the DOJ’s approval (preclearance) of any redrawn districts to 

prevent discrimination against minority voters. The preclearance requirement of the VRA 

targets states with a history of using unfair voting practices (e.g., poll taxes and literacy tests) 

to stifle minority voting. 

In September, the DOJ rejected Texas’s redrawn maps, claiming that the maps were 

discriminatory. The DOJ was concerned that the redrawn maps would dilute the voting 

power of minority groups and therefore effectively abridge their ability to elect 

Congressional members to represent their interests. Section 5 of the VRA allows states to 

receive preclearance from either the United States District Court for the District of 

Columbia or the DOJ. Texas Attorney General Gregg Abbott (R) decided to seek 

preclearance of the map from the D.C. court, and the DOJ chose to defend its position in 

court.  Since the DOJ has denied Texas preclearance under the VRA, the map drawn by 

Texan legislators is not enforceable unless the court rules that the map does not 

disenfranchise minority voters.  

The DOJ’s opposition to preclearance comes in the midst of a suit brought by 

minority groups to prevent the use of the map in the 2012 election. Several interest groups, 

including some Democratic lawmakers, filed suit in federal court earlier this year claiming 



that the map drawn by Texas legislators violates the VRA. Because of the interest groups’ 

and the DOJ’s opposition to preclearance was expected to delay the 2012 primaries, the D.C. 

District Court ordered a court in San Antonio to draw an interim map for the 2012 elections. 

The three-judge panel in San Antonio, in accordance with the district court’s order, issued its 

own redistricting map in attempt to account for minority populations more fairly. Attorney 

General Abbot has called the three-judge panel’s map “fatally flawed” and contends that the 

court did not have the authority to redraw the map because the original map was only 

rejected by the DOJ, not by the federal court in Washington, DC. 

On December 9th, the Supreme Court agreed to hear the case and stayed orders by 

the District Court for the Western District of Texas that replaced the Texas-drawn maps 

with an interim map. The Supreme Court will hear oral argument in Perry v. Perez on 

Monday, January 9th. Since the outcome of this case will impact Texas’s ability to run 

primary elections in 2012, it is expected that the Court will move through this case with 

some urgency.  

The case involves the scope of states’ rights in drawing the boundaries of their own 

Congressional districts, the power of the federal court system in supplementing its own 

judgment for the judgment of a state’s legislators, and the legality of the laws that have 

safeguarded our electoral process since 1965. This case could end up determining at least 

four seats in the next House of Representatives, which could tip the balance of power to 

either Republicans or Democrats. Even more significant than the immediate political 

landscape that this case will create is the possibility that the Supreme Court’s decision will 

dilute the protections in the VRA by limiting the DOJ’s authority to oversee the electoral 

process in states with a history of discriminatory voting practices.  

Some regard the VRA as an outdated law that infringes on a state’s right to run its 

own elections. However, one need only look to the polarized nature of our electorate to 

realize that tactics and posturing by interest groups, and even elected officials make the 

protections of the VRA necessary to ensure the integrity of our political system. In fact, 

Texas’ 2003 redistricting plan, drawn under the encouragement of Tom Delay and Rick 

Perry, encountered similar problems that were eventually resolved by the Supreme Court. In 

League of United Latin American Citizens v. Perry, decided in 2006, the Court upheld 

statewide redistricting as constitutional but the state’s drawing of Congressional District 23 

was struck down as racial gerrymandering. Although the VRA allows for the remainder of its 



provisions to survive if a court cuts specific portions out, the potential implications for voter 

protections are tremendous if sections are carved out with a hatchet rather than a scalpel. 
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